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April 7, 2004

The Hororable Richard G, Lugar
Chairmnan, Committes op Foreign Relations
United States Scnate

Darksen Senate Office Building, Room 430
Washington, D.C.

Re: LOs Convention
Dear Mz, Chatnmpan:

The undersigned comprise all the living, fonmer Legal Advisers {o the United States
Department of State, We scrved as gencral counsel o various Secretaries of State in the
Adipinistrations of Presidents Carter, Reagan, George H.W, Bush and Clinton, We are
unanimous in owur view that it is In the best interests of the United States that the Senate, at iis
sarliest oppornunity, grant its advice and consent to United States accession to the 1982 United
Nations Convention on the Law of the Sea (the “LOS Convention™) and to United States
satification of the 1994 Tmplementing Apreement that modifies Part XI of the LOS Convention
{the “1994 Implsmenting Agreement™), ’

We write at this moment because of certain objections that have been raised, in spite of
the support of the Bush Administration and in spite of the unanimous spproval of the LOS
Convention and the 1994 Implementing Agreement in the Senate Foreign Relations Commitee
tiat was accompanicd by a proposed resolution of advice and consent. This letter wil] not recite
the many well-known advantagss of the LOS Convention 1o the national security, economic and
other interests of the United States, but rather will bricfly address what we understand are
residual concerns of certain members of the Senate.

Firsy, the Reagan Administration’s objection 1o the LOS Convention, as wxpressed in
1982 and 1983, was limited to the deep seabed mining regime. The 1994 Implementing
Agresmnent that revised this regime, in our opinion, satisfacterily resolved that objection and has
binding legal sffect in iis modification of the LOS Convention.

Second, President Reagan, while rejecting the deep seabed mining regime as then
cenceived, pronounced it United States policy in 1983 to abide by the LOS Convention
provisions dealing with iraditiona) uses of the oceans. All Administrations since thern have,
without sxception, continued this policy. T order to gain unquestioned international acceplance
of this United States policy, it is time, in our view, for the United States 1o take its place, and to
assert its influence and leadership, under a Conventien to which there are now 145 Stazes Parties,
inciuding al] other major industrial and maritime nations.

Third, the LOS Convention does not awzard any decision-making authority on any issae to
the United Natons. The fact that the term “United Nations” appears in the title of the LOS
Cenvention is legally meaningless and is an accident of history. The LOS Convention is a
multifateral agreement that governs ihe lepal relations among the States Parties. [t creates three
bodies, the Internationz] Seabed Anthority, the Law of the Sea Tribunal and the Commission on
the Limits of the Continental Shelfl Al three are funded and organized by the Siates Parties to
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nd 1ot By fhe United Nations. ANy monies that may wltimately fow to 1 &
I Authonty are mader the sontro) of 1he States Parties, not of the Uniteq
Ause the Finance Compifies of the Intemational Scabed Auhes ly, under the jerms
LS Comvention, Operatss by consensus, the Ung ted Siates, once 2 Stats Party,
will particivate in ajf financial mnd administrative Gecisions, which the Autherity cammot take
tion fTem the Unjted Stares, in addition, the United Siates will have a permanent
seal on the governme Counci] of the Internationa) Seabed Authority, where COnsensus is reguie 4
for the approval of af] Tegulations, including these dealing with financja) matlers,

over an ohijeo

Fourth, the United States will not submit io the jurisdiction of the Intermationa] Tribunal
of the Law of the Sez or the hternational Court of Justics m the settlemen of any non-deep
seabed mining disputes arising under the LOS Convention. In addition, the United States will
optout of a1l mandatory dispute seftlement procedures with respect io military (which fncludes
inielligence) activities and certain law enforcement and international boundary marters,
Fugthermore, the United Stales will make it glear in an understanding attached 10 118 aceession
that it will be the sole Jjudge as 1o wha ceonstitutes “military activires,” Thus, in no way will the
LOS Convention award any contro! gver United Siates military activities 1o a1y International
bureancracy or court,

We are plensad 1o SAPress our unreserved support for prommpt affirmative action by the
Senate in approvin g adkerence by the United States to this Important international Coenvention.
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PS8, Davis Robinson has signed this Jetter on behalf of all those iisted. Please direct any

nguities v him at {(202) 988-8048 or 2z drrobins@llgm.com.



