threat to our common endeavour of a di
ferent kind: the attempts by some to bg-
little our efforts at the international level.
There are those who even maintain th
international law does not exist — unles
it suits their interest to invoke it in a par-
ticular situation.” To suggest that interna
tional law does not exist or is a threat tp
democracy “is an insult to all the many
past and present, who have contributed fo
the development of a rule-based interna
tional society,” he said, adding that this
risks damaging all that the UN stands for.
Nevertheless, Mr Corell affirmed, “with
the founding of the United Nations, the
course for the rule of law among nation
was set. And if we stay this course, th
prospects are favorable.”

—
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Professor Hilary Charlesworth, in a speech to the National Press Club, Canbe
Australia, 29 October 2003:

ra,

. [T]he United Nations and the system of international law it presides over is
of crucial importance in the international community. It offers a method of testing |the
legitimacy of actions in the international arena that is distinct from the often short-term
judgments of international politics. . . . [But] clearly, it did little to constrain the actiong of
the coalition of the willing. . . .

“The war in Iraqg and its aftermath seem to suggest the revival of the pre{UN
political order where force is the primary source of legitimation. These events undermine
the idea that there is an international rule of law, where like cases are treated alike and
where a system of justice restrains arbitrary action. . . . The fall of Saddam Hussein’$ Iraq
was presented by its supporters as a way to reduce the threat of terrorism. But it ig clear
that the invasion has encouraged a new generation of people without any form of poyver to
resent the military might of the west.

. I think that the war on Iraq and its aftermath has shaken the foundatio
international law, but at the same time, it has underlined the real value of the interna
legal system. | don’t want to exaggerate the virtues of international law or claim thaf it is
the answer to all geo-political problems. It has many blindspots. It is particularly inad-
equate in dealing with structural injustices. But perhaps the greatest asset of interngtional
law is its insistence (albeit hard to realise in many contexts) on a collective, rather than an
individualised, unilateral notion of justice. It offers a set of standards against which we can
measure international behaviour and call governments to account. The price of ignpring
international law in the case of Iraq is that it will be much harder to invoke internatignal
legal standards when we want to restrain others. In my view, the way ahead for a cquntry
such as Australia is to work to strengthen international law. Given our close ties to the US

., We are in a good position to encourage it to resist the pull of unilateralism. We shiould,
for example, pressure the US to ensure international law is observed in the treatment of all
prisoners at Guantanamo Bay. We should work to persuade the US of the problems with
undermining the new ICC with its BIA and SC resolutions exempting peace keepers from
the Court’s jurisdiction. We should also support the calls of Kofi Annan for Security Cdun-
cil reform, for example through broadening its membership. The lasting lesson from the
Irag conflict will be, | think, that global political power and influence stems not frgm
military might but from a genuine perceived commitment to the values of democrpacy,
human rights and the rule of law.”
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Richard Dicker is Director of the
International Justice Program of Human

Beyond The Hague:

Rights Watch anélise keppleris he The Challenges of International Justice

program’s Counsel. This essay, prepared
for the Human Rights Watc2004 World
Report,is reprinted by permission.
Its historical review will be familiar to
mostMinervareaders, who may, however,

Richard DicKer ¢ ‘Elise Keppler

find it useful review for presenting this During the 1990s, the international community took unprecedented steps to limit the
topic to others. It also proposes, say#npunity all too often associated with mass slaughter, forced dislocation of ethnic groups,
HRW'’s Yolanda Revilla, “a perspective oftorture, and rape as a weapon of war. Along with two genocides and many other wide-
the road ahead in light of the successes aisgiread crimes, the decade was marked by the creation of international criminal justice
inevitable shortcomings of the recent pastnechanisms and the application of universal jurisdiction to hold perpetrators of the

as well as obstacles to further progress. Thwost serious crimes to account. Due to inherent difficulties in rendering justice for

essay makes a sober assessment of tiese crimes, there have been failings, but the new approaches have nonetheless made
challenges facing the system of internagreat strides.

tional justice today, analyzes and draws

lessons from experience to date, and makés the last few years, opposition to this nascent “system” of international justice has
specific recommendations to maximize théntensified and today the landscape is less hospitable to the types of advances that took
effectiveness of existing institutions andplace in the 1990s. In this context, those supporting efforts to hold the world’s worst

chart a path forward.”

abusers to account need to take a hard look at recent experiences to chart the path
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forward. The victims who suffer thesethree courtrooms at the ICTY. Changesxperienced prosecutor and registrar. ICC
crimes, their families, and the people inere also implemented to improve thefficials familiar with the experience of the
whose names such crimes are committddnctioning of the ICTR where major prob-two ad hoc tribunals consciously drew on
deserve nothing less. In so doing, it is ne¢ems had persisted. In 2002, the capacithe lessons of those mechanisms to create
essary to emphasize that although internaf the Rwandan tribunal increased whea more efficient court. In July 2003, one
tional justice mechanisms provide imperthe Security Council amended the ICTRnonth after taking office, the prosecutor
fect remedies, they are a vitally necessa§tatute to permit ad litem judges to servannounced he was following closely the
alternative to impunity. This essay proin trial chambers. After a long delay, twosituation in Ituri region of the Democratic
poses a perspective of the road ahead senior posts in the ICTR Office of the ProsRepublic of Congo (DRC). Since there is
light of both the successes of the recemtcutor were filled and a new president anshcontrovertible evidence that the DRC
past and current obstacles to furthevice-president were elected. In Septenturrently lacks capacity to adjudicate cases

progress. ber 2003, the Security Council separateithvolving serious human rights crimes, the
the ICTY and ICTR prosecutor posts andituation there is precisely one of the sce-
A Developing System appointed a separate ICTR prosecutor. narios the ICC was intended to address.

of International Justice

The experience of the ad hoc tribunals rédver the past decade, several European
Soon after the end of the Cold War, wittvived an idea that first gained currencytates also began to meet their obligations
the horrors in the former Yugoslavia andfter World War 1I: the creation of a standto prosecute those found on their territory
Rwanda and the stark failures of nationahg forum where justice can be renderedccused of atrocities. Using domestic uni-
court systems freshly in mind, the Unitedor the gravest crimes when national courtgersal jurisdiction laws in domestic courts,
Nations, a number of governments, andre unwilling or unable to do so (theSwitzerland, Denmark, Belgium, Germany
many citizens groups and internationalcomplementarity principle”). In 1998, and other states have tried such individu-
nongovernmental organizations (NGOsjnore than 150 countries completed negais far from the countries where the crimes
worked to create international criminaltiations to establish the International Crimiwere committed.
courts. The Security Council created twmal Court (ICC), a permanent international
ad-hoc international criminal tribunals, thecourt charged with prosecuting war crimedn October 1998, the United Kingdom ar-
International Criminal Tribunal for the crimes against humanity, and genocide irested former President Augusto Pinochet
former Yugoslavia (ICTY) in 1993 and thesuch circumstances. Reflecting the dynasn a Spanish warrant charging the former
International Criminal Tribunal for mism of efforts to limit impunity during dictator with human rights crimes commit-
Rwanda (ICTR) in 1994, to try allegedthis period, the necessary sixty states ratied in Chile during his seventeen-year rule.
perpetrators of genocide, war crimesfjed the court’s treaty — known as theAs a result, four states, Belgium, France,
crimes against humanity, and other serRome Statute — to bring it into force inSpain, and Switzerland, litigated the right
ous violations of international humanitar-July 2002, less than four years after it hadf their courts to try Pinochet. The arrest
ian law in those particular conflicts. been opened for signature. The establislf Pinochet sparked litigation before the

ment of the ICC, a huge step forward fotJnited Kingdom'’s highest court, the House
Affirming the viability of international human rights, has the potential to focus imsf Lords, that resulted in the landmark de-
criminal mechanisms after a 50-year hiaternational attention on impunity for thecision that Pinochet, as a former head of
tus, the tribunals held perpetrators ofmost serious crimes of concern to the instate, could face prosecution for acts of
crimes in the former Yugoslavia andernational community”, as noted in theorture in relation to crimes committed af-
Rwanda accountable. Suspects were grreamble of the Rome Statute. The couter 1988, when the United Kingdom be-
rested and tried before these tribunals rétas engendered great expectations. came a party to the UN Convention against
gardless of their official status, leading to Torture.
the firstindictment of a sitting head of stateyVhile the ICC will face many obstacles in
namely Slobodan Milosevic by the ICTY,bringing justice, the mostimmediate threaf\ synergy developed between efforts to
as well as the indictment of the formeto its effectiveness comes from the idedbring justice at the international level and
Prime Minister of Rwanda, Jean Kambanlogically motivated hostility of the Bush access to national courts where the crimes
da, by the ICTR. The Rwandan & Yugoslaadministration. The US government’s cameccurred. There was a profoundly impor-
tribunals revitalized an international crimi-paign against the court, while both shameaant “spillover” effect: national courts be-
nal jurisprudence that had not developefilil and damaging, has nevertheless faileglan to take on litigation of previously
since the Nuremberg and Tokyo trials. to derail the considerable momentum bedarred cases. The Pinochet litigation

hind the ICC'’s establishment. prompted an opening of the domestic
In response to shortcomings in their per- courts in Chile to victims who had been
formance, described in more detail belown the brief period since the Rome Statute'denied access to remedies. In August 2003,
the ICTY and ICTR improved their prac-entry into force, the ICC has moved frontrials of military officers responsible for
tice over time. By 2002, between four an@n institution on paper to a permanent cougross violations of human rights during
six trials were taking place each day in thetaffed with highly qualified judges and anArgentina’s “dirty war” were reopened in
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Buenos Aires. A Spanish judge promptedf the ICC. The Bush administration als&ecretary-General Kofi Annan did not en-
this development when he issued warranfdayed hardball to pressure individual ICQGlorse and the Security Council did not
for the extradition of forty-five former states parties to sign bilateral immunitymplement the Commission’s recommen-
military officers and a civilian accused ofagreements exempting US citizens — andation. In August 2001, an Ad Hoc Hu-
torture and “disappearances” in Argentindoreign nationals working under contracitmnan Rights Court on East Timor was es-
so that they could stand trial in Spain.  with the US government — from ICC ju-tablished in Indonesia. To try alleged per-
risdiction. These agreements put statgsetrators who remained in East Timor, the
The spillover effect has been particulariparties in violation of their treaty obliga-UN transitional administration appointed
pronounced in countries that have undetions to the court. The actions of the Uniteéhternational judges to the newly created
gone a thorough transition from authoriStates — in effect threatening economibili District courts. Even after East
tarian rule to democracy, such as in Chileally vulnerable states with sanctions foifimorese independence on May 20, 2002,
and Argentina. But also in Chad, victimssupporting the rule of law through the ICCpanels comprised of one East Timorese and
were emboldened by international efforts— marked a perverse low point in US hutwo international judges, known as the
to indict former dictator Hisséne Habréman rights policy. Special Panels for Serious Crimes, adju-
leading them to bring cases before their dicate these cases.
national court against former Habré assdA/ashington’s efforts to undermine the ICC
ciates. coincided with a rising level of disenchant-The UN Mission in Kosovo took a similar
ment among some powerful Securityapproach to try serious crimes committed
These different developments taken to€ouncil members towards the ad hoc triduring the armed conflict in 1999. The
gether have formed the components of launals it had created due to their cost ad@TY lacked the resources and the man-
new, fragile, yet unprecedented, system alow-moving procedures. As entirely newdate to act as the main venue to bring jus-
international justice consisting of ad ho@ntities with only the Nuremberg and Totice for these crimes. Although a justice
tribunals, the permanent ICC, and varioukyo tribunals as institutional precedentssystem was reestablished in Kosovo fol-
other international mechanisms. These irthe ad hoc tribunals for the former Yugo{owing the conflict, underfunding, poor or-
stitutions promise an end to the impunitglavia and Rwanda, not surprisingly, hadganization, and political manipulation
that perpetrators of some of the world’'sheir share of difficulties. With Security plagued the newly ethnic-Albanian-domi-

worst crimes have long enjoyed. Council members increasingly skeptical ohated system. The new UN administration
the utility of the tribunals and concernednitially appointed a limited number of in-
A Changing Landscape with rising costs, political and financialternational judges to sit on panels with a

support waned. This culminated in presmajority of Kosovar judges without restric-
By 2001, steps to enhance internationalure to adopt a “completion strategy” withtions on the cases that these panels could
justice began to encounter broadening pa-2010 deadline regardless of whether thadjudicate. Subsequently, the UN admin-
litical opposition. Electoral changes ordate allows the tribunals to fulfill their istration provided, pursuant to Regulation
both sides of the Atlantic brought in po-mandates. 2000/64, for panels comprised of at least
litical leaders less supportive of these two international judges and one Kosovar
courts. The Bush administration’simposing increased political and financiajudge to adjudicate cases where “necessary
unilateralist policies were hostile to inter-constraints, the UN Security Council thenio ensure the independence and impartial-
national institutions. The election of sevimade efforts to bring international experity of the judiciary or the proper adminis-
eral new governments in Europe reducetise to bear on questions of justice in waysation of justice”. These panels are known
the willingness of the European Union tahat were less politically controversial andhs Regulation 64 Panels after the regula-
stand up to such hostility. The attacks ofostly. These factors prompted the emetion that created them. They generally ad-
September 11, 2001 further contributed tgence of a diverse “second generation” gtidicate cases involving serious crimes
a shift away from support for internationainternational criminal justice mechanismscommitted during the conflict. As dis-
justice, with efforts to combat terrorism“hybrid” national/international tribunals cussed in the following section, the hybrid
taking precedence over international lawthat utilized varying degrees of internaimechanisms in East Timor and Kosovo

tional involvement. have faced serious difficulties in adminis-
In May 2002, the Bush administration tering justice in such cases.
launched a worldwide campaign to underA UN International Commission of Inquiry
mine and marginalize the ICC. After repuon East Timor recommended that an intein 2002, taking a different “hybrid” ap-
diating the US signature of the Rome Statxational tribunal be created to try thos@roach, the United Nations signed an
ute, the Bush administration threatened teesponsible for atrocities committed by theagreement with the government of Sierra
veto all UN peacekeeping operations unindonesian army and Timorese militiad.eone to create the Special Court for Si-
less Security Council members passedtmcked by Indonesia at the time of the voterra Leone. The Special Court was man-
resolution exempting citizens of non-ICCfor independence in 1999. However, Indated to bring to justice those “most re-
states parties involved in UN operationsjonesia promised to prosecute individualsponsible” for atrocities committed during
such as the United States, from the reachsponsible for these crimes. As a resulthe country’s internal armed conflict. Like
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the two ad hoc international tribunals, thgudiciary has been widely condemned bygontinued to meet their obligation to pros-
Special Court has its own statute and rulédbke UN and many of its member states fagcute the most serious international crimes
of procedure. It does not operate as part ti#ck of independence, low levels of comthrough their national courts, the applica-
the national courts of Sierra Leone. Unpetence, and corruption. There are serioti®n of universal jurisdiction laws also has
like the Rwandan and Yugoslav tribunalsgoncerns about this mechanism. been scaled back somewhat. While there
the court is situated in Sierra Leone, has are a number of pending cases involving
jurisdiction over some crimes under Sierrdhere are other post-conflict situationsnid-level officials before national courts
Leonean law, and has judicial panels conwhere the permanent members of the Sax Europe, there has been no increase in
posed of international and Sierra Leoneacurity Council have yet to address impuprosecutions of senior officials.
judges. The court is expected to try benity. These include Afghanistan, Liberia,
tween fifteen and twenty alleged perpetracéte d’lvoire, as well as the Democratidn the so-called Yerodia case of February
tors of the horrific crimes of the conflict. Republic of the Congo. 2002, the International Court of Justice
(ICJ) held that a sitting foreign minister
Due to Herculean efforts by the staff of theln Afghanistan, a national human rightsvas immune from prosecution in another
Registry and Office of the Prosecutor, theommission, rather than an internationatountry’s court system regardless of the se-
Special Court was established in war-ravcommission of inquiry, was given the taskiousness of the crimes with which he was
aged Freetown, Sierra Leone, in the spacd addressing past abuses committed durharged. Although the ICJ noted that such
of a few months in 2002 and 2003. To daténg two decades of war despite its very limefficials would not be immune to prosecu-
the prosecutor has issued nine indictmentitsed capacity. This was largely due to retion before international criminal courts
While the Special Court aroused great exsistance by the newly established Afghawhere these courts have jurisdiction, its
pectations, including strong support frongovernment, the US government, and thaecision went against recent trends to deny
the United States due to its low cost andN Assistance Mission in Afghanistan toimmunity for serious human rights crimes.
enhanced national character, it too has ea-serious accountability process that might
countered disenchantment among somset the political transition. To date, thén 2003, Belgium was forced to revise its
Security Council members and the UNiational human rights commission has natniversal jurisdiction law in response to
Secretariat. These attitudes congealed amde meaningful progress to address pastense economic and diplomatic threats
the cost of the court’s operations began torimes, a result of inadequate training, reédy the Bush administration. This included
rise beyond initial budget projections. Thesources, and equipment, and threats agaitise Bush administration raising the possi-
reservations took a qualitative leap whenommission members. bility of moving NATO headquarters else-
the prosecutor unsealed an indictment where unless Belgium capitulated to its de-
against former Liberian President Charle$he accountability process in Iraq marksnands. The Belgian law had a particularly
Taylor while the latter was attending peacanother missed opportunity for the interexpansive reach: the absence of a jurisdic-
talks in Ghana in June 2003. The appraiational community. The Iragi Governingtional “presence” requirement in the law
priateness of unsealing the indictment duCouncil drafted a law to establish a domedegether with a provision allowing private
ing peace talks generated considerabt& war crimes tribunal to prosecute thendividuals, known as “parties civiles”, to
objections, although no one denies thdbrmer Iraqi leadership for crimes includ-file complaints directly with an investigat-
Taylor’s long awaited departure took placéng genocide, crimes against humanity, wang judge resulted in the indiscriminate fil-
soon thereafter. At this writing, the Spe€rimes, torture, “disappearances”, anthg of a spate of cases against high profile
cial Court was facing serious budgetargummary & arbitrary executions commit-officials from around the world. This at-
problems due to the voluntary nature of itseed during Ba'ath Party rule. The US hagracted enormous media attention and op-
financial support. backed such an “Iragi-led” tribunal to tryposition even though the investigative
these crimes and many lIragis have exjudge had the power to, and undoubtedly
In Cambodia, efforts to create a stand-alom@essed support for this approach. Howwould have, ultimately dismissed any pa-
“hybrid” court to bring members of the ever, Iraqi jurists have not had experiencently unfounded complaints. The revised
Khmer Rouge to justice have been less complex criminal trials applying inter- law restricts the reach of universal juris-
successful. The United States, France, Jaational standards. In the face of very limdiction to cases where either the accused
pan, and others pressured the United Naed UN involvement in post-war Iraq, theor victim has ties to Belgium, making it
tions to conclude an agreement with Canecurity Council, for its part, even shiedsimilar to or more restrictive than the laws
bodia to establish a Khmer Rouge Tribuaway from a proposal to establish an exef most countries that recognize universal
nal that lacked fundamental protections tpert group comprised of Iraqi and internajurisdiction.
ensure that the tribunal would be indepertional experts to assess how to best bring
dent and impartial. The proposed tribunglstice for Iraq. There is real concern thaf Way Forward
would have a majority of Cambodianthe projected trials could end up as highly
judges and a minority of internationalpoliticized proceedings, undercutting thélhe backlash against the developing inter-
judges, working alongside Cambodian anthirness and legitimacy of the process. Inational justice system, while dismaying,
international co-prosecutors. Cambodia’the last several years, although some statieshardly surprising given the extent to
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which the significant advances of the pastluding their compliance with humanwith numerous counts. The cost of the tri-
decade have begun to constrain the preaghts standards — often results in a slowunals has been extraordinarily high,
rogatives of abusive state officials. Therocess. reaching $100 million dollars a year.
challenge now is to work effectively in a
more difficult international environment Cases brought before international crimiAt the ICTR, there have also been ongo-
while many national courts remain unabl@al tribunals or in national courts (baseihg problems with witness and victim pro-
and unwilling to prosecute the most serien universal jurisdiction) are often tried fartection. Witnesses and victims have de-
ous human rights crimes. The gains engeaway from the crime scene and thus arscribed being treated with a lack of sensi-
dered by international justice institutiondess accessible to victims and those itivity due in part to lack of communica-
need to be preserved and the internationahose name the crimes were committedion with victims and witnesses and inad-
system strengthened until many more na-hese trials sometimes lack the visibilityequate follow-up. Major indicted war
tional courts assume their front-line rolén the country where the crimes occurredriminals of both tribunals remain at-large
in combating impunity. that a local trial would have. The statelue to a failure of cooperation & assistance
where the crimes occurred, whose goveriy the states where they are located and
We see three critical steps: make a soberent may include accused war criminalsther states with the capacity to arrest them.
assessment of the challenges facing intesr their confederates, may oppose the pros-
national justice today; analyze and drawecutions, resisting cooperation and makfhe national component of the hybrid
lessons from experience to date; and takeg it difficult to obtain custody of the de- mechanisms offers the potential advantage
strategic, measured steps forward. Thigndants or obtain evidence. Gatherinthat the trials will leave a more lasting
essay concludes with separate descriptiorsidence for crimes that occurred hundredsgacy in the countries where the crimes
of each of these steps, including specifior thousands of miles away makes it moreccurred. In theory, the existence of na-
recommendations on how to implementlifficult to meet the level of proof requiredtional staff working alongside internation-
them to maximize the effectiveness of exfor a conviction and for the accused to deals with expertise in adjudicating complex

isting institutions. velop a comprehensive defense. Anoth&riminal trials could over time enhance the
downside to distance includes a lack ofapacity of national courts. The proximity

Assessing the Challenges familiarity with the cultural and historical of the court to the site of the crimes could

Facing International Justice Today context in which the crimes occurred. Thenake the trials more accessible to victims

need for translation services also slows thend those in whose name the crimes were
The system of international justice hapace of trials and makes them more costlgommitted. However, the local component
made several singular advances. At the of these mechanisms also presents particu-
same time, as described below, the ad héaternational criminal tribunals, as globalar challenges. Security risks may be in-
international tribunals have not been amstitutions, also face their own unique increased, local staff hired to work on these
effective or as efficient as envisioned. Thetitutional challenges. Bringing togethercases may be linked to past abuses, thereby
achievements of the courts in Kosovo anfidges, prosecutors, and other court pere-traumatizing victims and witnesses, and
East Timor have been similarly mixedsonnel from different backgrounds and lenational staff may be subject to political
Grasping the combination of the inherengal cultures creates obstacles to efficienmterference or lack the expertise to ensure
institutional limitations and the objectivetrials. Reconciling the civil and commonthat cases are tried fairly and effectively.
difficulties to international justice is cru-law traditions to establish and implement
cial in evaluating the performance of theseules of procedure and evidence is timeFhe work of the hybrid mechanisms in East
tribunals and continuing efforts to moreconsuming and costly. Timor and Kosovo up to this point has been
fully assure justice for atrocities. far from ideal. Representing “justice on the

The Yugoslav and Rwandan tribunals areheap”, they have been seriously under-
Prosecuting senior officials for serioudllustrative of some of these problems. Affunded by the international community. In
human rights crimes where there are a larger approximately seven years of work, théoth situations, cases have progressed
number of victims is a complex and exICTR has completed only fifteen trials.slowly and the administration of justice has
pensive process regardless of whether tfdis is due to a variety of factors includ-suffered from a range of problems includ-
cases are tried before national or internég an overly ambitious prosecution strating: lack of qualified staff to investigate,
tional courts. These prosecutions tend tegy that pursued too many suspects; poprosecute, and adjudicate cases; arbitrary
involve massive amounts of evidence thatoordination between investigators anar lengthy pre-trial detention and ineffec-
must be analyzed and classified by crimprosecutors; and failure to fill some longive defense counsel; lack of effective
scene, type of crime, and alleged perperacant posts. The slow pace of trials hasanslation services and support staff; and
trator. Such cases require a sophisticatedsulted in unusually long pre-trial detenallegations of political interference or in-
prosecution strategy. Trials must complyions that raise human rights concerns. Atimidation.
with international human rights standard¢hough significantly more efficient, cases
to ensure their legitimacy and credibility.at the ICTY have also progressed slowlyAs the Special Court for Sierra Leone has
Ensuring the fairness of these trials — inin some part due to indictments overloadeget to begin trials, it is too soon to evalu-
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ate its success as an accountability modéhvestment in the Yugoslav and Rwandafraws. This could be accomplished as part
However, it appears so far to be operatingibunals. It has drawn on the lessons adf their adoption of ICC implementing leg-
efficiently. the two tribunals in establishing the ICOslation. Politicized use of universal juris-
and hybrid mechanisms, and can also hiction against high-profile figures, how-
In establishing the Yugoslav and Rwandaaxpected to benefit from this experiencever, will only weaken the credibility of
tribunals, the international communityin structuring future justice mechanisms.international justice efforts and should be

faced specific challenges that resulted from avoided. In general, prosecutors and inves-
their sui generisnature. The only models Learning from Experience tigating judges should initiate cases against
from which they had to work were the lower-rank defendants found on their ter-

Nuremberg and Tokyo tribunals, courtdNational courts are not about to becomatories. This will allow the jurisprudence
conducted by the victors of World War Il,uniformly capable or willing to bring jus- and practice to be built from the bottom
fifty years ago, and in which trials and sentice for atrocities in the immediate futureup. This could lead over time to the suc-
tences were quickly carried out. While nofhis is particularly true in post-conflict cessful application of extra-territorial ju-
absent, fair trial safeguards in these prosituations where justice systems have beeisdiction against more prominent figures.
ecutions would probably not pass mustegither partially or completely destroyed. AdHowever, where a strong legal basis ex-
under today’s standards. Most strikinglya result, international justice will remain asts, cases against more prominent figures
there was no right to appeal. The estalgrucial last resort that must continue to benust also be pursued.
lishment of the Yugoslav and Rwandan trifortified against efforts to undermine it.
bunals thus occurred without any pre-ex- The United Nations must play a more cen-
isting adequate model and high start-uphe achievements and failings of the ICTYral and systematic role in post-conflict
costs could have been expected. & ICTR need to be thoroughly assessedituations. Although the UN has often been
While it may be unrealistic to expect thapivotal in forging the international re-
Objective institutional problems have alsdull-scale ad hoc international tribunals willsponse to serious human rights crimes in
been aggravated by a tendency to misube created in the current environment, theuch settings, the “justice gap” in coun-
derstand the immediate impact of théessons of these tribunals can help inforrries such as Liberia, the Democratic Re-
Nuremberg trials. The short-term effect obther efforts, including the development opublic of Congo, and Céte d’lvoire under-
Nuremberg has, unfortunately, been inkybrid justice mechanisms. Similarly, thescores the need for more systematic UN
flated over the years. At the time the trialsecord of existing hybrid mechanisms mustfforts. Over the last decade, the Security
were conducted, they were enormouslige evaluated so that the benefits of nation@louncil, the secretary-general, and the
controversial among Germans. While ilparticipation can be fully realized whileGeneral Assembly have convened several
luminating to the international audiencebetter achieving fair and effective trialscommissions of experts to assess evidence
the German people initially dismissed th&he effects of differences between existef serious human rights crimes and recom-
proceedings as political show trials. Théng hybrid courts, including the extent tomend appropriate mechanisms. Such com-
International Military Tribunal (IMT) that which they operate more as national courtsissions were created for the former Yu-
conducted the Nuremberg trials did not sigithe Regulation 64 Panels in Kosovo) ogoslavia, Rwanda, East Timor, and Cam-
nificantly enable Germans to come to gripas international courts (the Special Coutttodia. The UN Secretariat should create a
with the horrific crimes that were commit-for Sierra Leone) should receive particupermanent post or entity charged with ana-
ted by the Nazi government. This reckonlar scrutiny. Hybrid mechanisms should nolyzing the work of such commissions, iden-
ing only occurred decades later when a nelae established simply because they are &ifying successes and failures, and advis-
generation began to ask questions aboumexpensive alternative if an internationalng future commissions. Creation of such
individual responsibility during the Third mechanism would be more appropriate. commissions should become a regular part
Reich. At that time, the IMT's record pro- of the Security Council’s response to post-
vided an invaluable and incontrovertibldn addition, we need to evaluate situationsonflict situations.
reference point of past crimes. Neverthan which international mechanisms are re-
less, conventional wisdom about thgected notwithstanding serious concern$aking Strategic Steps Forward
Nuremberg trials is that they quickly en-about national capacity and willingness to
abled the population of Germany to conpursue justice, as in Indonesia for crime¥he ICC will only realize its potential with
front what had happened under the Naan East Timor and as is likely to be the castne concerted assistance of states, intergov-
Party. This idealized view has led to unrein Irag. The consequences of failing to adernmental organizations, and NGOs. States
alistic expectations for war crimes trialsdress impunity at all, as appears likely iparties need to strengthen and defend the
We need to better calibrate our expectafghanistan, must also be documentedntegrity of the ICC statute. They should
tions given the experience of the last habuch efforts will help build support for find ways to diffuse attacks on the court
a century. international justice. by the Bush administration, and continue
to provide additional financial and diplo-
The international community, moreover, isMore countries should be encouraged tmatic support for the court. States parties
only beginning to reap the benefits of it@adopt and implement universal jurisdictiormust also adopt strong legislation imple-
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menting the provisions of the Rome Statpursuing cases and not pursuing casesourts to adjudicate these cases fairly and
ute into national law. Where it is pursuing cases, such attenticgffectively by conditioning referral on na-
could help garner support to enhance th@nal courts’ compliance with interna-
There likely will be intense scrutiny of thecapacity of national courts to prosecutéional fair trial and human rights standards.
ICC's performance in the first cases it admid-level and lower-level perpetrators ef-
judicates. It will be difficult work to do well fectively and in accordance with fair trialConclusion
and there will be shortcomings. Howeverstandards. Where it is unable to pursue
the ICC should make every effort to coneases involving serious crimes due to jufhe development of a system of interna-
duct the most fair, impartial, effective, andisdictional limitations or some other ob-tional justice to limit impunity for serious
efficient trials possible so that the courstacle, such attention could help garndruman rights crimes has struck at out-
gains legitimacy and credibility. support to enhance the capacity of nationatoded notions of national sovereignty and
courts to prosecute the highest-level pethe absolute prerogative of states. It would
Even if the ICC achieves its full potential,petrators. This will maximize the ICC'shave been unrealistic to expect that
it realistically will not be able to addresscatalytic effect on international support foprogress would occur in a straight line. To
all situations in which national courts ardair and effective prosecutions at the naaddress today’s more difficult environ-
unwilling or unable to prosecute perpetrational level. ment, recent achievements must be secured
tors. Among other factors, there are tem- and the system must be refined so that per-
poral and other jurisdictional limitationsHybrid mechanisms, universal jurisdictionpetrators of the most serious crimes are
on what cases the ICC can hear. The ICC&nd other solutions will be essential to filincreasingly held to account.
jurisdiction is also restricted to cases ifustice gaps where the ICC and national
which the state where the crimes occurrecburts are unable to address serious crimes.
is a party to the Rome Statute, the state @he international community should ap-
the nationality of the accused is a party tply the lessons learned from existing hy
the Rome Statute, or the Security Counchbrid mechanisms to develop new models “Killing innocents to save innocents
refers the situation. Even where these réhat are able to bring justice more fairly] is an unacceptable moral choicén

quirements are satisfied, the ICC will beeffectively, and efficiently. Universal ju-| a world in which the pre-emptive use
able to prosecute only a small percentagéesdiction should be applied where apprg- of force must be countenanced it is
of the highest-level alleged perpetratorgriate. imperative to develop alternatives tp
Cases of mid-level perpetrators and cases that choice. One of those alternativgs

where there are numerous perpetratofiche work of the ICTY and ICTR should| should be to identify the individuals
bearing significant responsibility, as ineffectively draw on the lessons of experit responsible for endangering the'|;
many post-conflict situations, are unlikelyence to date to complete their work. Givep people and the world and bring the
to be fully addressed by the ICC. the emphasis the Security Council hajs to justice. . . . [S]urely such a use gf
placed on a completion strategy for thede force, collectively sanctioned [by the
In light of the constraints on the ICC andribunals to cease operations by 2010, Security Council], is both morally ang
other international justice mechanismsstates and intergovernmental organizationslegally more acceptable than the kill-
efforts to strengthen weak but politicallyshould work assiduously to arrest key sus-ing of hundreds or thousands of civil-
willing national courts are all the more im-pects and prosecute them. The tribunajsians whose only crime is to be rulef
portant. The ICC's operations must levershould continue to amend their rules and by a tyrant.”
age the complementarity provisions of thémprove courtroom management to in
Rome Statute to create a synergy betweerease efficiency and effectiveness. Sonje-Anne-Marie Slaughter, dean of
its work and prosecutions for serious hueases are likely to be referred back to tHe Princeton’s Woodrow Wilson Schoo
man rights crimes by national courts. Thaational courts of the former Yugoslavig of Public and International Affairs,
ICC should strive to focus internationaland Rwanda as part of the completion strgt-“Pre-emptive justice”|nternational
attention on situations where serious hiegy. The lessons of the tribunals should heHerald Tribune 20 November 2003
man rights have occurred, both where it igsed to increase the capacity of the national

Page 241 Minerva #2871 February 2005



Originally published

30 October 2004.
CopyrightThe Journal News
(Westchester County, NY);
reprinted with permission.

African Refugee Lands Job with UN Court

Diana Bellettieri

When junior officers in the Sierra Leone army overthrew the elected government in
May 1997, Gloria Atiba-Davies was at the top of the junta’s revenge list.

Avyear earlier, Atiba-Davies had prosecuted the junta’s leader, Maj. Johnny Paul Koroma,
for leading an earlier coup attempt. After he came to power, Koroma attempted to kid-
nap Atiba-Davies three times before reducing her house in Freetown, the capital, to
ashes. Luckily, Atiba-Davies had already fled the country.

“I'm just thankful that | got out at the time | did,” said Atiba-Davies, 49, from her home

in Yonkers. “I have absolutely no doubt in my mind that | would have been gone a long
time ago. That's what used to bring tears to my eyes. Just the thought of what they
would have done to me.”

It's been more than seven years since Atiba-Davies strolled through the mountains and
relaxed on the warm beaches of her beloved Sierra Leone. She said her anger for being
forced into exile has been transformed into a longing for justice.

To that end, Atiba-Davies leaves Yonkers today for the Netherlands, where she will
perform criminal investigations for the International Criminal Court in The Hague. She
will primarily handle cases from Uganda.

The ICC was established in 1998 by the United Nations to ensure that the worst interna-
tional crimes, such as genocide, did not go unpunished. The court does not replace
national courts, and will prosecute cases only if a state is unwilling or unable to do so

itself. Ninety-seven countries have joined the ICC, 27 in Africa.

Born and raised in the port city of Freetown, Atiba-Davies was taught to value educa-
tion from an early age. She attended Christian missionary schools through high school,
then traveled to the University of London to receive her bachelor of law degree at the
age of 21. She returned to Freetown two weeks after passing England’s bar examination
in 1981. Atiba-Davies quickly excelled as a criminal prosecutor. By 1997, she headed
Sierra Leone’s Department of Public Prosecution and was named principal state coun-
sel, the highest rank for a civil servant. It was in this high-profile position that Atiba-
Davies prosecuted Koroma and eight other military officers for treason beginning in
1996. The case, however, was never completed.

On May 25, 1997, the Armed Forces Revolutionary Council joined with the Revolu-
tionary United Front to topple the government of President Ahmad Tejan Kabbah and
open the central prison. All nine military officers on trial rose to positions of power.
Atiba-Davies was officially wanted by the state. Fatefully, she had traveled to Sweden
to represent her country at a law conference five days before the coup.

“I have never been back to Sierra Leone since | left with one piece of luggage in May of
'97,” she said. “It was never my intention to leave.”

Atiba-Davies’ entire life remained in Freetown, including her two sons. Only 12 and 11
years old during the coup, the boys fled with a family friend to Guinea, Sierra Leone’s
northern neighbor. They then traveled farther north to The Gambia, where a former
Sierra Leonean judge had opened her home to refugees. The boys lived in this cramped
but safe shelter with more than 40 other refugees for 18 months.
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During that time, Atiba-Davies filed for social structures,” said John Metzler, proher university had destroyed all transcripts

asylum in England. Through the procesgessor of African studies at Michigan Statgrior to 1990 when it transferred records

Atiba-Davies was introduced to officersUniversity. “People’s livelihoods were to computers. That meant she would have

from England’s Ministry of Defense. Theyturned upside down.” to repeat law school, which was out of the

were interested in what she knew about the guestion. After drifting through various

Armed Forces Revolutionary Council, andistraught from watching her countryadministrative jobs, she decided she would

at one point surprised Atiba-Davies in therumble under the strains of constant viobbecome a paralegal.

West Ferry eatery where she worked witkence, Atiba-Davies returned to Africa in

giant maps of Sierra Leone and Freetowrrebruary 1999. She pulled her passpoBestiny, however, held a different path for

They asked her to identify locations thafrom asylum consideration in England and\tiba-Davies. She was offered the posi-

were safe to land ships and aircraft. Aboutew to The Gambia, where she and heron at the ICC last month. The job involves

two weeks later, in February 1998, Britairboys began a new life. All she could dgreparing evidence, gathering witnesses

assisted the Nigerian-led Economic Comwas laugh as she described the joy of bend reviewing testimony.

munity of West African States Cease-Firéng reunited with her sons. “You just

Monitoring Group with military operations couldn’t imagine,” she said. “I'm very proud of Gloria,” said Amela

to remove the AFRC government and re- Muftarevic, Atiba-Davies’ case manager at

instate Kabbah. “It was the right thing tan 2000, Lutheran Family and CommunityLutheran Family and Community Services

do,” Atiba-Davies said. “They had to getServices in the United States began a refin Manhattan. “I know that she will not be

those rebels out of there.” gee and immigration program for Sierrdhelping just one person; many people will
Leoneans with relatives in America. Atiba-benefit from the work she will do.”

By January 1999, however, the rebels agalbavies had several relatives in America,

attacked and captured Freetown. They amecluding her mother, sister and daughteAtiba-Davies said she hopes her work will

accused of recruiting child fighters, keepAfter interviews and background checksfoster peace.

ing girls as sex slaves and mutilating ciAtiba-Davies and her sons received refu-

vilians. The Central Intelligence Agencygee status in the United States. They movéthope that this court will be a deterrence

estimates that tens of thousands were killeéd Yonkers and have lived there since. for warlords and heads of states who think

and more than 2 million displaced during they can do anything with impunity,” she

the fighting from 1991 to 2002. This wasDuring the next four years, Atiba-Daviessaid. “If it's a deterrence, | can see the

more than a third of the population. struggled to support her family. She conworld becoming a more peaceful place.”
sidered taking the New York bar examina-

“This of course had incredibly destabiliz-tion, but proof of her law degree had been

ing and long-term effects on family andoburned with her house in Freetown, and

Christina Clark is a Commonwealth : s 3 - ' .
pere Gk o amenwea® - Juvenile Justice and Child Soldiering;:

Refugee Studies Centre, Oxford Univer- TrendS’ Dilemmasl Challenges
sity, where she is undertaking research
on the politics of vulnerability of
displaced Congolese young people in Christina C[ar@
Uganda. This article was written while
she was Africa Programme Officer of the

.Coalltlon.to Stop the Use c.)f Cr."ld“We must not close our eyes to the fact that child soldiers are both victims and perpe-
Soldiers. A slightly longer version first . . :
trators. They sometimes carry out the most barbaric acts of violence. But no matter

appeared in Issue 7 (March 2003) of the L : . T . .
Child Soldiers Newslettend summa- What the child is guilty of, the main responsibility lies with us, the adults. There is

. ; . imply no excuse, no acceptable argument for arming children.”
rized a lengthier research paper, with ful? Py P 9 9

references and an extensive bibliography,
available on the Child Soldiers Coalition
website <www. child-soldiers.org>. Thisl. INTRODUCTION
edited selection is reprinted by permis-
sion of the author and the Coalition toAccountability issues related to child soldiering present challenges to child protection
Stop the Use of Child Soldiers, headand reconciliation of war-torn communities. Impunity for child recruiters fuels the use
guartered in London, United Kingdom.of child soldiers, in violation of international law. Moreover, in the absence of appropri-

Archbishop Desmond Tutu
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ate judicial and reconciliation processes fdt. LEGAL STANDARDS In the absence of international precedent

child soldiers accused of crimes, these chil- and clear legal directives, the discussion
dren often are denied their rights, suffeinternational law prohibiting of accountability for child soldiers accused
psychosocial effects and/or face challengeshild recruitment of crimes centers around two main issues:
as they attempt to reintegrate into commu- i) whether child soldiers should be ex-

nities. This paper is intended as a first stephe prohibition on all recruitment of chil- cluded from criminal responsibility due to
in promoting increased awareness and udfen under the age of 15 into both armeldck of mental and moral development, the
derstanding of criminal justice and acforces and armed groups has by now aeffects of drugs and alcohol, and/or situa-
countability issues facing child soldiersquired a customary international law stations of duress; ii) the extent to which
and proposals for possible approaches tas? It is therefore binding on all armedcriminal liability should be attributed ex-
ensure appropriate juvenile justice proforces and armed groups regardless afusively to commanders under the doc-
cesses. whether the State is a party to specific inkine of superior orders.

ternational treaties, or even if there is no
The following discussion uses the broatate. The Rome Statute of the Intern&riminal responsibility
definition of child soldiers offered in thetional Criminal Court (ICC) defines the
Cape Town Principles and Best Practicagcruitment and use in hostilities of chil-Criminal law generally states that to be
(1997): “any person under 18 years of agdren under the age of 15 by any armeleld responsible for a crime, especially for
who is part of any kind of regular or ir-force or armed group, in both internationaserious offences, there must be proof of
regular armed force or armed group in angnd non-international armed conflicts, amtent to commit the crime, and awareness
capacity, including but not limited to awar crime (Art. 8(2)(b)(xxvi) & (e)(vii)). of the possible consequences of the act.
cooks, porters, messengers, and those ac-
companying such groups, other than pureljhere is increasing international conserAge is a factor in criminal responsibility
as family members. It includes girls resus on the prohibition of conscription orsince only those who are old enough to
cruited for sexual purposes and forcetbrced recruitment of children under 18understand and appreciate the significance
marriage. It does not, therefore, only refefhis higher standard is embodied in thef their behaviour may be held account-
to a child who is carrying or has carriedptional Protocol to the Convention on theble. However, international law does not
arms.” In this approach the determiningRights of the Child on the involvement ofspecify an age below which children can-
factor is the definition of the child — children in armed conflict (OP-CRC-not incur criminal responsibility for their
namely any person under 18 years of ag€EAC), International Labour Organisationacts. The CRC recommends the age of
in accordance with the Convention on th€onvention 182, and the African Charteeighteen, but only binds State Parties to
Rights of the Child. Within the age limit, on the Rights and Welfare of the Child. establish “a minimum age below which

the role parameters of the Cape Town defi- children shall be presumed not to have the
nition is purposefully broad; by not exclud-Criminal law relating to child soldi€rs  capacity to infringe the penal law” (Article
ing non-combatants of any kind, it aims to 40(3)(a)).

ensure that demobilisation and rehabilitainternational law has not yet directly ad-
tion processes do not exclude any childredressed the issue of whether child soldietatoxication has also been identified as a
who are attached to, or members of, armesthould face prosecution for crimes. Thstate that may exclude criminal responsi-
forces or groups. OP-CRC-CAC contains no specific pro-bility, under certain circumstanc&ghis
visions on whether child soldiers shouldlefence applies in those cases where in-
Similarly, this paper broadly defines juve-be prosecuted, nor on what is an approptiexication was involuntary, and destroys
nile justice, going beyond the narrow unate age of criminal responsibility. The ICCQthe person’s capacity to appreciate the un-
derstanding of the treatment of girls andioes not have jurisdiction to prosecutéawfulness of the acts, or to control his/
boys under the age of 18 in conflict withpersons below the age of 18 (Article 26) her conduct. These conditions may apply
the law, to a wider analysis of why chil- to child soldiers who are plied with drugs
dren face these situations in the first plac&o date, no minor has been brought befornd alcohol to make them fearless in battle.
In other words, the definition will include the ad hocInternational Criminal Tribu-
the protection of children accused ohals for the former Yugoslavia andCriminal responsibility may also be ex-
crimes as well as prevention of suctiRwanda, although their Statutes do natluded in cases where an alleged crime is
behavioul This more expansive view of preclude this possibility. The Statute of theleemed to have been caused by duress re-
juvenile justice is particularly important in Special Court in Sierra Leone has specsulting from a threat of death or imminent
the context of child soldiering, as growindied that accused persons who were bserious bodily harrhDue to the nature of
international consensus points to the illeween the ages of 15 and 18 at the time tffie conflicts in which child soldiers are
gality and immorality of recruiting and commission of crimes may be prosecutednost often used, it will be clear in many
using children as soldiers. However, the Prosecutor has publiclhcases that children were not acting volun-
stated on numerous occasions that he wikrily, and therefore may not be criminally
not prosecute under-18s. responsible. In cases where they were
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threatened or coerced into committing actg, Privacy: Prosecution of children mustto military law, punishment and discipline.
they might be able to assert a defence tdke place in private (CRC, ArticleIn many cases, provisions of military law,
duress, or have duress taken into accoud®(2)(vii)); and the applicable procedures, penalties
in mitigation of punishmenif. and safeguards for children are not always

* 1 1 .
; Appropriate setting: Statgs Sr3,OU|d'l'(eviewed to ensure their compatibility with
whenever appropriate or desirable”, see AR

Juvenile justice standards. Issues of con-

measures without resorting to judicial pro_cern include the nature of trial procedures,

Another question related to the level OFeedmgs (CRC, Article 40(3)); the safeguards applicable to juveniles, and
responsibility for child soldiers accused of  Participation: At every stage in whichthe nature of punishment, including the
crimes is the degree to which they are inchildren come into contact with the juve-death penalty. In the Democratic Republic
dividually culpable, or whether liability nile justice system, space should be cref Congo, for example, child soldiers have
should be attributed to those who gave theted for expression of their opinion (CRCfaced closed & unfair trials, with no legal
commands. Normally, the fact that a crimdrticles 12 and 40); representation and harsh punishméhts.

has been committed pursuant to an ord(’_;'rDeprivation of liberty: Children should

of a government or superior will not re- : Special legislation
only be incarcerated as a last resort argPeciaeaisalio

lieve that person of criminal responS|b|I—(l:1(|)r the shortest possible time, and sep

ted from adults (CRC, Article 37);

Superior orders and prescription of law

ity unless: the person was under a leg T the face of international disturbances,
obligation to obey orders, the person diff internal strife, or internal armed conflict,
not know that the order was unlawful, and Corporal punishment: Children shouldgovernments often introduce or activate
the order was not manifestly unlawttll. not be subject to “torture or cruel, inhuspecial legislation (such as emergency leg-
man or degrading treatment or punishislation, national security or state security
In cases where child soldiers have beement™* the death penalty is also prohibiaws, martial law, counter-terrorism legis-
indoctrinated to carry out orders withouited'; lation) designed to provide greater powers
question, these conditions may hold. How; to the police or security forces. In such cir-

ever, there may be situations in which th&_Begt |r_1ter§sts of th.e Ch".d.: Although cumstances, states tend to lower the age
is principle is not defined, it is a key con-

person who controls the child soldiers is L Jeration that quides the interpretation o?f criminal responsibility; therefore, par-
child soldier him/herself. These child com- 9 P ticular attention should be focused on en-

manders may commit atrocities WiIIinegJuvenlle justice standards. suring protection of child suspects under

and without coercion, and/or force Otheﬁ'hese standards ensure that children such laws. In India, for example, boys and

children to commit such acts. ails suspected of being supporters or fu-

not only accorded the same protections :?s'

adults (such as a fair trial), but also benefit < members of armed groups have been

& " . : Subjected to emergency measures, result-
rom additional protections in accordance = """ d .
ing in “disappearances”, arbitrary deten-

W[th their level of development (such asﬁ?n’ torture and summary killing8.In

The discussion above seems to indicate th%carceration as a last resort and shorte
only under certain circumstances will child §eptember 2000, the UN Committee on the
Rights of the Child recommended that all

soldiers be held criminally responsible foPOSS'ble time, separately from adults).

International standards for juvenile justic

crimes committed while serving in armed states “review emergency and/or national
forces and groups. For those who are held. PROSECUTION legislation to ensure that it provides appro-
accountable under international or nationdAND RECONCILIATION priate safeguards to protect the rights of
law, international standards of juvenile jus- children and prevent violence against
tice apply. National justice processes them”20

for child soldiers accused of crimes
The three key international instruments of Captured or demobilised child soldiers

juvenile justice are the UN Standard Mini-Unfortunately, international juvenile jus-

mum Rules for the Administration of Ju-tice standards are not always applied ibinder international humanitarian law, chil-
venile Justice 1985 (Beijing Rulé$)the practice. With respect to child soldiersdren captured in an international armed
UN Rules for the Protection of Juvenilegarticular concerns should be raised reconflict have prisoner of war status and
Deprived of their Liberty 1990 (JDE) and garding military law, special legislation,should be given privileged treatmehit.
the Convention on the Rights of the Childcaptured or demobilised child soldiers an€hildren captured in internal armed con-

1989 (CRC). The main protections afpost-conflict situation¥’ flicts do not benefit from prisoner of war
forded by these juvenile justice standards status, but are still protected by Article 3
include: Military law the Geneva Conventions and Article 4(3)

of Protocol 112
* Due process: Children have the right t&Children recruited into armed forces or
benefit from a fair trial (Article 40(2) of attending schools run by, or under the cordowever, in situations of ongoing conflict,
the CRC); trol of, the armed forces are often subjeataptured or demobilised child soldiers of-
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ten are viewed as the “enemy”, treated witBince demobilisation, demilitarisation andCriminal processes should be adapted to
severity, and denied their rights. In Colomreintegration (DDR) programmes ofterthe needs and level of understanding of
bia, for example, child soldiers from theserve as a transitional point between childhildren. Children should be held in de-
Revolutionary Armed Forces of Colombiasoldiers and their communities, they caktention as a last resort, and for the shortest
(FARC) have, in the past, been incorpobe instrumental in promoting an integrateghossible time. They must be detained in
rated into the government armed forcesgpproach to justice and reconciliationappropriate conditions, away from adult
detained in military institutions, or held asChild protection agencies working withprisoners and segregated by sex. No child
criminals in juvenile offenders’ homes,demobilised child soldiers may monitorshould ever be sentenced to the death pen-

where they face serious risk. and promote action by communities andlty, corporal punishment or any other
authorities in accordance with juvenile juseruel, inhuman or degrading treatment.
Post-conflict tice standards. They also provide skills and
psychosacial support, which can facilitaté=fforts should be made to ensure mean-
In many war-torn societies, fundamentateintegration and reconciliation. ingful and appropriate child participa-
judicial weaknesses may hinder implemen- tion in justice and reconciliation pro-
tation of juvenile justice standards, even cesses
where domestic legislation has been passéd RECOMMENDATIONS
to reflect international commitments. For This requires careful reflection on the ways

example, in Rwanda, thousands of childreAs Graca Machel noted in her 1996 studyn which children have been involved in,
suspected of participation in the 1994uvenile justice for former child soldiersand impacted by, conflict. The best inter-
genocide were kept in detention for yearsnvolves “the complexity of balancing cul-est of the child should be the guiding prin-
awaiting the administration of justié&. pability, acommunity’s sense of justice andiple in discussions on the participation of
Some of these children were under the agle best interests of the chiléfi-rom the children in formal and informal judicial
of 14 (the minimum age of criminal re-above discussion, the following generaprocesses. Innovative solutions may be

sponsibility under national law) when therecommendations may be drawn: required to encourage participation, while
alleged crimes took place. Most were in- minimising risks of security and commu-
carcerated with adults in terrible condi-Greater effort should be focused on pre- nity stigmatisation. Participation should be
tions. vention of child soldiering accompanied by psychosocial support.

The many ways in which child soldiers ar&=nding a culture of impunity for those whoEfforts to reintegrate children into com-
denied juvenile justice protections demoneommit crimes against children dependmunities should take into account juve-
strate that more must be done to ensuom ensuring that the gravity of their acts igile justice and reconciliation processes,
implementation of international standardgiven adequate attention. Concerted datsoth formal and traditional, underway
into domestic legislation and practice, incollection and joint advocacy can help to

cluding the prevention of child recruitmentexpose violations of international law andChild protection agencies implementing

in the first place. bring to account those who are responsibl@DR programmes must be aware of inter-
forillegal recruitment and use of child sol-national standards of juvenile justice and
Child Soldiers diers. seek to promote these in communities
and Societal Reconciliation where child soldiers will be reintegrated.
Child soldiers should be viewed prima- This may involve public education for
In addition to formal judicial proceedingsrily as victims of armed conflict communities and psychosocial healing for
at international and national levels, child child soldiers coming to terms with issues

soldiers may also be involved in parallelt is a violation of international law to re- of guilt and accountability. A holistic ap-
semi-formal or informal processes in<ruit children under the age of 15. Thigroach integrating different levels of ac-
tended to bring societal reconciliationmeans that the primary responsibility focountability and reconciliation should be
These include truth and reconciliatiorthe use of children as soldiers lies with thpromoted.

commissions, traditional justice mechaadults who recruit them. Children must not

nisms, and cleansing ceremonies. Sudye prosecuted simply for participation inChild soldiers often are caught in a cycle
processes recognise the collective natusemed conflict. Child soldiers who are capef human rights abuse, in which they may
of trauma and guilt carried by communitured, are demobilised, or surrender shoulse both victims and perpetrators. lllegally
ties of which child soldiers are a pé&rt. be treated in accordance with internationakcruited, denied their rights, and often
Formal and informal processes should ndtumanitarian law. obliged to commit abuses, child soldiers
be viewed as mutually exclusive; rather, a must have access to appropriate mecha-
holistic approach must be taken to recogn cases where it is in the interests of nisms for coming to terms with their ex-
nize children’s participation in conflict andjustice and the child to prosecute child periences. Justice in such circumstances
promote their positive roles in peace-buildsoldiers, international juvenile justice must encompass prosecution of those who
ing and reconciliation. standards must be respected recruit and use child soldiers, accountabil-
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ity for those who failed to prevent suq
practices, recognition of the guilt and 4
countability that child soldiers carry, arn
reconciliation within communities.

o
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