Terrorism must be fought

with total determination

But asylum is and must
remain a central tenet

of democracy

- Anténio Guterres

Interview with Anténio Guterres,
UN High Commissioner for Refugees

Kathleen Newland & Kirin Kalia

You have an extraordinary curriculum vitae, with more than 25 years of public service

3 October 2005 behind you, including six years as Prime Minister of Portugal — but others with more

Antonio Guterres became the 10th U
High Commissioner for Refugees on

June (photo by Migration Policy Institute).

He heads an agency with more than 6,

staff in over 115 countries, serving 17 mjl

lion refugees and displaced persons wi
budget of over $1 billion.

In a career of more than 25 years of pulj
service, Mr. Guterres served as Prime M

ister of Portugal from 1996 to 2002. As

Prime Minister, he led the drive for inte

direct refugee experience were on the short list of candidates for High Commissioner
for Refugees. What skills and qualities that you developed as a politician and prime
minister put you in a position to do this job?

| have a lot of respect for all personalities who were on the short list prepared by the
Secretary General. Any one of them could do the job as well as | can. | consider myself
privileged. | have a wonderful family and education. | was engaged in politics at a
revolutionary time, and then as democracy flourished in Portugal.

| have been very active in international political activity and always had a very strong
interest in refugee problems. As a member of the Parliamentary Assembly of the Coun-
cil of Europe, | chaired the relevant Committee [on Demography, Migrations and Refu-
gees]. | was also much involved with NGOs in Portugal.

You founded the Portuguese Refugee Council in 1991 — what led to that?

ur priorities were fighting social exclusion of refugees and creating conditions for
equal opportunity. The situation in Portugal made me particularly interested in migra-
dB)n and asylum seekers, and my responsibilities in the Portuguese Council of State
Included immigrant integration. Portugal has a long tradition of emigration, but it was

ot really prepared to absorb new communities. A lot had to be done, such as adopting
legislation that was asylum-friendly. It was important to involve civil society in that

effort.

c

r15rotection of refugees remains to many people a legal abstraction. How do you make it
|_concrete?

national intervention to halt the violend
in East Timor following the Timorese vo

for independence, and co-chaired the f r{.
EU-Africa summit. He founded the Port{i-"

guese Refugee Council in 1991.

eProtection means the opportunity to fully enjoy your rights. Some of those are legal
ghts, like those associated with citizenship; others have to do with material conditions

e shelter, food, and the education of children — which are the minimum requirements
of a welfare society.

Protection needs to encompass a comprehensive approach, ensuring that refugees can

On 1 August, during his first visit to Wash-exercise the full spectrum of their rights. We need to see providing material assistance

ington in his capacity as High Commi
sioner, after less than three weeks in
fice, he was interviewed by MPI Directg

Kathleen Newland and Migration Informa-

tion Source Editor Kirin Kalia.

Originally published on the
Migration Information Source
(www.migrationinformation.org),
a project of the Migration Policy

5-as an instrument, not a value in itself. From UNHCR'’s perspective, that is the kind of
phssistance we are supposed to deliver.

=

On your fourth day as High Commissioner, you went to Uganda and visited a refugee
camp. You spent the night of World Refugee Day in a tent, among UNHCR staff. Direct
exposure to a refugee situation can be a searing experience. Can you tell us something
about your first exposure, or the one that made the strongest impression on you?

Of course, | had very often seen refugee situations before the recent trip to Uganda. |

Institute. Republished by permissio

Nsuppose the one that made the greatest impression on me was visiting Somalia during
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the worst of the crisis in the early 1990s. It was really terrible to go to Mogadishi{i and

see the destruction. The conditions in the refugee and IDP camps were appallin
people were suffering terribly.

How did you come to decide that you wanted to spend the next chapter of yg
working on refugee issues?

Quite central for me is the Biblical “parable of the talents”. Having been given d
opportunities and privileges, | am obliged to make sure | use them in the best
others can benefit from them. After a career in politics, | thought, “What would
sense, what would be a good way to use my energies?” | wanted to use the
benefit of those who face the most dramatic challenge in today’s world, and you
find people in more need than refugees.

One of the first things that you are bound to face at UNHCR is the difficult quest

how to deliver services and protection to internally displaced persons (IDPs). Fof

than 20 years, a rather circular discussion has been going on about how to orgg
adequate response. How do you anticipate that you will approach this issue?

g, and

ur life

reat

vay so
ake
to the

cannot

omtdrnally displaced people are said to
mameber 20 to 25 million, more than double
\rtize aime million refugees who are recog-
nized as such, having crossed a border, and
their plight — as in Darfur — often is just

| think we need to confront the needs of IDPs directly, and not only in a way

asibad, acknowledges Mr Guterres. “This
concurrent with UNHCR's mandate for refugees. There are clearly gaps in the infeiwa-undoubtedly the international

tional community’s abilities and mandates to provide protection and support for |
| dont believe we at UNHCR can stay away from the problem. But we dont ha
capacity to solve it alone.

We need to be engaged in good faith with other UN agencies, with donors, ar
NGOs in order for our office to be able to play a global role with IDPs. We ne
agree on a clear division of labor among agencies. It is important to follow a cons
approach through these very difficult situations. It must be consistent with a visi
protecting not just refugees but persons displaced in their own countries.

munity’s biggest failure in terms of
étimeanitarian action,” he told Reuters in
September. His agencies deal with some
IDP situations on an ad hoc basis, in the
dabitbnce of a convention specifiyig obliga-
edidms, although a clearer policy is being
stentloped, partly because of changing in-
bindiorational attitudes toward sovereignty
and the essential governmental responsi-
bility to protect.

The spontaneous arrival of asylum seekers is a politically charged issue in a gre
countries today. Some of those governments that have mounted the greatest ch
to the idea of territorial asylum are UNHCR'’s major donors. You have a great d
experience in European politics, as Prime Minister and as a member of the E

Council. Do you expect challenges to asylum to be a continuing theme of your t

Unfortunately, yes. There is a huge misperception in public opinion about asyl
two levels. At one level, there is confusion about the relationship between asyl
security questions. At another level, people do not distinguish between refug
voluntary migrants.

It is my deep belief that mixing asylum and refugees into the security debate i
mistake. States are concerned with fighting terrorism and ensuring security. Th
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and should be entirely compatible with fair procedures for asylum. If you are a trrpr-

ist, the worst way to enter a country is through the asylum door — you will be
tered, fingerprinted, photographed, and connected to public service agencies. |
lieve it's important to face the populist approach that makes asylum seekers o
some kind of threat; important to cooperate with NGOs and other leaders to clari
situation of people who are in need of refuge. | think we can deliver a strong, una
ous message about the asylum-security nexus.

The asylum-migration nexus is a more difficult set of perceptions to address.
leave their home countries for two kinds of reasons. One, they leave in search ol

e,§, dangerous hypocritical
elPScourse has emerged
fnat encourages the labour
fumigrant workers, while

eq)gnymg their humanity.

bétmnesty International
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conditions; two, they leave because they are persecuted, threatened, or becaus
One is voluntary and one is involuntary. One group must have permission to
another country legally, while the other has a right to seek asylum. The public ng
understand the difference.

| recognize that in many countries, there is a close connection between asylu
other kinds of migration, with both voluntary and involuntary migrants moving thr
the same channels and often even in the same vessels. It is difficult to clarify the
ent obligations states have to migrants and refugees.

Governments need to work honestly with NGOs and civil society to make the
understand that we must take care of protection needs even when we adopt a
control policy designed to limit unauthorized migrant flows. UNHCR is there to
governments fulfill their obligations to protect refugees and to help the authoriti€]
tinguish between refugees and migrants who are not in need of international prot

With good will and a humane perspective, we can preserve the institution of asy
modern times.

Democratic governments respond to public opinion, and public opinion is often s
opposed to migrants and refugees. What role does public education play in UN
work?

| believe we have a lot of improvements to make in that role. Technology has c
things dramatically. But we are still old-fashioned at UNHCR. We need a bigger ¢
ity to interact with public opinion — directly and through the media — elected r
sentatives, and NGOs.

Governments should not simply react to public opinion. They need to provide |
ship and promote values in an active way. The debate about asylum is a debat]
the values of a society. Asylum is a way of helping people in need and protectin
who are unjustly persecuted.

| would go further and say that asylum is one of the fundamental institutions of d
racy, because it helps to preserve people’s freedom of religion, thought, and a:
tion. So if we want to protect the values of democracy, we must defend the right
asylum.

How do you convince the media to pay more attention to asylum and refugee is

In my political experience, what really is news is not when a dog bites a persg
when a person bites a dog. The media look for what is sensational, and may o
the rest.

Take the situation of Sudanese refugees in Northwest Uganda, for example. T

not in camps, they are in settlements. They farm land, their children have ac eSS 1o
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stUésPe is a politically populist wave

that tends to mix everything — asylum,
niriigitation, security and terrorism —
atubkhat is very detrimental to the issue

of asylum[And beneath that issue is

a qgestlon about the standards of

%léfance needed to maintain cohesion

ulti-ethnic and multi-cultural

schools, they have medical support. This is not news. But we must keep telling t1e Stor

of refugees even when it is not sensational.

Our duty is to go on insisting, to be patient, and, in the end, the values we fight fi

s30ieties (Reuters interview with
Anténio Guterres, 27 September).]
pBEithler we have a tolerant atmosphere or

be realized by the people even if they are not as attractive to the media as a sc

andalwill have a nightmare in the future.

Page 18 Minerva #2911 October 2005



Originally published (1 March 2005
by the Migration Information Sourc

(www.migrationinformation.org)

a project of the Migration Polic)
Institute. Republished by permission.
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) Trafficking, Smuggling, and Human Rights
jacolue[ine Bhabha

In recent years, the smuggling of human beings across international borders has grown
wrapidly. A small-scale cross border activity affecting a handful of countries has become
hea multimillion-dollar activity that is global in scope.

L
cinformation about human smuggling — the numbers of people smuggled, the condi-
ytions that they endure in transit and their treatment on arrival — is patchy at best. It is
durrently estimated that some 800,000 people are smuggled across borders every year.
e

eThese figures mask the complex and various experiences of the men, women, and chil-
irdren caught up in such processes. Those who are smuggled include political refugees,

othose fleeing conflict and violence of various kinds, and economic migrants in search of
.a better life.

Orhis is by nature a secretive, illicit activity, and one that is increasingly controlled by
upransnational organized crime syndicates. What little we do hear, however, gives ample
ecause for human rights concerns — numerous press articles describe cases of migrants

received a first class honours degree arttowning in unsafe vessels or suffocating to death in overcrowded truck compartments

an MSc from Oxford University and

JD from the College of Law in Londor).

pand ships, or being victimized for revealing information about smuggling gangs.

Many of those who do reach their destination find themselves locked in cycles of vio-

Her writings on issues of migration andence, exploitation, and abuse. These violations tend to go unreported because the vic-
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Jacqueline Bhabha also is a leg
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esms fear arrest and deportation on one hand, and retribution by smuggling gangs on the
other.

N

The spread of human smuggling needs to be understood in the context of globalization
and migration. Since 1965, the number of international migrants has doubled to some
al75 million persons at the turn of the millennium. Prospects of a better life abroad,
gpoverty, economic marginalization, political and social unrest, and conflict are all in-
-centives to move.

9|
- In an increasingly interconnected world, movement is easier. As push and pull factors
bencourage increasing numbers of people to migrate, these individuals in turn collide
awith the many legal obstacles to entry that industrialized countries have put in place.

D

However, opportunities to immigrate legally are severely limited. Migrants, including
Ichsylum seekers, have increasingly resorted to illegal entry and unauthorized stays, and
, ever-larger numbers use the services of smugglers to evade the system, compounding

otheir vulnerability to exploitation and ill treatment.

ee

piluman Rights and the Definitions of Smuggling and Trafficking

Despite the plethora of human rights concerns associated with human smuggling, it is
in fact the law enforcement imperative — the war against terrorism, narcotics, and
dlregular migration — that have moved this issue up the international policy agenda.

he

sln 2000, states drafted two new protocols to the UN Convention on Transhational Orga-
nized Crime (UN TOC) dealing with trafficking and smuggling respectively. The Traf-
"ficking and Smuggling Protocols, more commonly known as the Palermo Protocols,

(FMI: <www.ichrp.org>).

came into force on December 23, 2003 and January 28, 2004 respectively.
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The Palermo Protocols are framed aroundoercion is not simply brute physical forceComparing the Protocols

a central dichotomy between coerced anat even mental domination, but includes

consensual irregular migrants. Whereathe abuse of a position of vulnerability.” The protocols share several key features.

people who are trafficked are assumed ndthis can potentially encompass a veroth require state parties to criminalize the

to have given their consent and are comroad range of situations, since povertyelevant conduct of traffickers or smug-

sidered to be “victims or “survivors,” hunger, illness, lack of education, and disglers, to establish and implement domes-

people who are smuggled are considergdacement could all constitute a positiotic law enforcement mechanisms, and to

to have willingly engaged in a criminalof vulnerability. Whether a particular ar-cooperate with other states to strengthen

enterprise. rangement constitutes “abuse” may be asternational prevention and punishment of
much a question of assessing the markttese activities. Both stipulate that the mi-

There is also a gender dimension to thesg “going” rate for pricing a particular mi- grants themselves should not be subject to

distinctions: whereas those who argration service as of characterizing a pecriminal prosecution because of their ille-

smuggled are mostly assumed to be mesgnal interaction. gal entry.

victims of trafficking are associated with

the traditional targets of protective concersecond, the trafficking definition requiresAn interesting innovation is that both pro-

— women and children. exploitation, but exploitation itself is un-tocols require states parties to concretely
defined. However, the trafficking defini- address the root causes of vulnerability to
Trafficking tion does include exploitative actions, suclkrafficking and smuggling (see for example

as prostitution of others, as well as a rangéurticle 9(4) of the Trafficking Protocol

The UN TOC Convention brought to aof non-sexual labor relationships that arand Article 15(3) of the Smuggling Proto-
close decades of frustrating and inwardspractices similar to slavery” such as in-col).
looking debate about the distinction bedentured or bonded labor, child labor, or
tween human trafficking and human smugeppressive forms of labor. It is agnostic offrinally, neither protocol explicitly requires
gling. Trafficking is defined as: whether prostitution itself constitutes exstates to implement any particular immi-

....the recruitment, transportationploitation, reflecting the deeply polarizedgration benefits for victims, to regularize
transfer, harbouring or receipt of persongjiews within UN Member States on theor expand lawful access to their territory,
by means of the threat or use of force dopic. or to address the chronic mismatch be-
other forms of coercion, of abduction, of tween supply and demand by increasing
fraud, of deception, of the abuse of poweln sum, the protocol’s critical ingredientssupply.
or of a position of vulnerability or of the for trafficking in persons are the presence
giving or receiving of payments or ben-of exploitation and the fact of coercion.However, the two protocols do differ in
efits to achieve the consent of a perso@ross-border transport of the traffickedseveral key respects, particularly in the pro-
having control over another person, for theerson is not required, provided the offensiections they afford migrants. The Traffick-
purpose of exploitation. Exploitation shallis “transnational in nature” as defined iring Protocol addresses the need for pro-

include, at a minimum, the exploitation ofthe UN TOC (Article 4). tection of trafficked persons in some de-
the prostitution of others or other forms of tail and provides for a broad range of pro-
sexual exploitation, forced labour or serSmuggling tective measures.

vices, slavery or practices similar to sla-
very, servitude or the removal of organs.In contrast, the term “smuggling”, follow- Though the requirements are couched in
...The consent of a victim of traf-ing general practice, refers to consensuaptional rather than mandatory language
ficking in persons to the intended exploitransactions where the transporter and the- “each state shall consider implement-
tation... shall be irrelevant where any ofransportee agree to circumvent immigraing... in appropriate cases...” and “...shall
the means set forth (above) have been us¢idn control for mutually advantageous reaendeavor to provide” — they establish a
The recruitment, transportation, transfers.sons. The Smuggling Protocol definesiseful framework for intervention to en-
of a child for the purpose of exploitation“smuggling of migrants” as: hance human rights protections for traf-
shall be considered ‘trafficking in persons” “the procurement, in order to ob-ficked persons.
even if this does not involve any of thetain, directly or indirectly, a financial or
means set forth (above). other material benefit, of the illegal entryArticle 6(3) in particular requires states to
of a person into a State Party of which theonsider “implementing measures to pro-
This definition of coercion is expansive person is not a national or a permanent resiide for the physical, psychological, and
reflecting perhaps the concerted input andent” (Article 3). social recovery of victims of trafficking in
interest of the human rights and feminist persons.” This includes cooperation with
lobbies in the drafting of this protocol (anThe two critical ingredients of this defini- NGOs; provision of housing, counselling,
interest that was less evident in the Smugion are illegal border crossing by themedical, psychological, and material as-
gling Protocol). smuggled person and receipt of a materialstance; and employment and training op-
benefit by the smuggler. portunities.
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The two protocols do diffe

fit even requires states to consider adoptoreover, even the requirement to afford

ing legislation to enable trafficking victims at-risk smuggled migrants protection is

in several key respeCtSto remain in their country “temporarily, orvery heavily qualified: states should “take

particularly in the protec-
tions they afford migrants

permanently, in appropriate cases” accor@ppropriate measures to afford migrants
ing to Article 7. If domestically enacted,appropriate protection” against violence
-adequately funded and energetically erfrom smugglers and where their lives are
forced, these measures would constitutendangered. But “appropriate” to whom
significant benefits for trafficked personsand what? This clause undercuts the more
robust protections afforded by the recently
The Smuggling Protocol, by contrast, conratified 1990 UN International Convention
tains rather minimal reference to the proen the Protection of the Rights of All Mi-
tection needs of smuggled persons. Thgrant Workers and Members of Their
preamble to the protocol does set out “thEamilies.
need to provide migrants with humane
treatment and full protection of theirAt the same time, the protocol explicitly
rights,” and expresses concern that “thendorses the possibility that states can de-
smuggling of migrants can endanger th&in smuggled migrants provided they are
lives or security of the migrants involved."afforded the requisite consular access, and
it requires states to remove smuggled mi-
This, combined with the prohibition ongrants back to their home countries expe-
criminalization of migrants, articulates anditiously.
important and useful international commit-
ment to a basic level of protection. This iF hus, in terms of protections, migrants are
significant given the pervasive use of ddetter off being classified as trafficked than
facto punitive measures against smugglesmuggled; however, the distinction in prac-
migrants. tice may obscure more than it illuminates.

The Smuggling Protocol also require§he Consent/Coercion Seesaw
states to “ensure the safety and humane
treatment of the persons on board” vesselisrst of all, the distinction between traf-
that are searched (Article 9); and to impleficking and smuggling is difficult to imple-
ment their preexisting, absolute obligationsnent in practice. Rarely are there “pure”
under international law, to protect the rightases of one or the other. Children kid-
to life and the right not to be subjected tmapped without their parents’ consent and
torture or to cruel, inhuman, or degradingnigrant workers lied to from the outset are
treatment or punishment (Article 16(1)). at one end of the spectrum, while the op-
posite end includes completely transpar-
States parties are also required to embaekt cross border transportation agreements
on a range of prevention measures (Articlehere a fee is mutually agreed on and the
15), including strengthening domestic in+elationship between transporter and trans-
formation programs to increase publiported ends once the border is crossed.
awareness of the dangers facing smuggled
migrants and collaborating with otherThe vast variety of migration strategies and
states to prevent migrant recruitment bgircumstances defies easy categorization.
criminal gangs. At the point of departure and at multiple
stages of the journey, it may well be un-
But there are no provisions regarding medelear which category of irregular migra-
cal, psychological, or social recoverytion is at issue — trafficking or smuggling.
which include help with housing, employ-
ment, and job training. States also are nétnd the most accurate classification may
obligated to collaborate with NGOs, or tochange over time. The available evidence
provide temporary legal residency as in theuggests that most transported undocu-
Trafficking Protocol. Nor are the inclusivemented migrants consent in some way to
rights to non-discriminatory treatment dean initial proposition to travel, but that, en
rived from relevant international law in-route or on arrival in the destination coun-
cluded in the convention. try, circumstances frequently change.

Page 2 Minerva #2911 October 2005



At what point should the Qecision about how tq chargcterize the _conduct be mMa’hy of the employment

States tend to favor the point of departure as an indication of the migrant’s “true inten-

tions”. Rights advocates favor the time of arrival or stay as an indication of the mgr&?ﬁ’sportumt'es that

needs. Yet, the state’s perspective usually wins becayse it is very difficult for soms@mgmed mlgrants are

who was a sex worker prior to departure to ever claim successfully that she Wasktraf—

ficked, even when subjected to severe human rights violations. een to access constitute
o , “forced labor” in inter-

Second, the distinction depends on a flawed conception of human agency. It presug.—

poses a hard and fast divide between two motivational states — consent and co onal law terms —

At first sight this is plausible. States and rights advocates want to distinguish a %radoxu:ally, they are

ments people enter into voluntarily from those they enter into as a result of coergion

because the latter are not real agreements and should not bind the coerced pers Qr rced but chosen oppor-

tunities.

But the distinction between coercion and consent is complex. How should coercion be

characterized? Does someone with a gun to their head consent to hand over their money

when robbed? Most would say no. But does someone who sells his kidneys because his

children are starving consent?

Translated into the migration context, do persecution, destitution, and heartache from
prolonged family separation constitute “guns” to the head? Are refugees “choosing” to
avail themselves of the services of travel professionals to get false travel documents,
cross unguarded borders, or create fictive identities — or are they “coerced”?

The trafficking protocol defines coercion to include not only force (e.g., kidnapping)
but also “the abuse of power or of a position of vulnerability.” The latter, however, is
not defined, and it remains to be seen whether states and courts will interpret it as
including extreme poverty. If they do, many cases currently considered instances of
human smuggling will be brought under the Trafficking Protocol. If they do not, then
the political point of expanding the concept of coercion beyond mere physical force,
fraud, or deceit could be lost.

A further complication arises in deciding how to characterise situations of “mutually
advantageous exploitation,” a very common circumstance for smuggled migrants. The
transporter benefits from his or her profit, the transportee benefits from gaining access
to an employment opportunity, even if the smuggling fee is exploitative.

Yet, many of the employment opportunities that smuggled migrants are keen to access
constitute “forced labor” in international law terms—paradoxically, they are forced but
chosen opportunities. Are these workers smuggled because they surely consent, or are
they trafficked because the exploitative offer is actually a threat? Not accepting means
they lose the opportunity to find work.

There is no question that smugglers take advantage of migrants’ desperation or vulner-
ability. But are all exploitative offers coercive and is coercion always exploitative? The
answer is no: hawkers selling tickets to the Olympics may charge exploitative prices,
but they are certainly not coercive; conversely, a parent forcing a child to travel abroad
to practice a foreign language before an exam is coercive but not exploitative.

Therefore, just because the smuggler’s offer is exploitative does not necessarily mean
the migrant is coerced. For that to be the case, states need an independent yardstick. If
the migrant has no other acceptable options, then the exploitative offer becomes coer-
cive. For instance, if the migrant would starve, or be unable to get medicine for a child
unless he or she took up the offer, then the offer would be coercive.

In these situations, the fact that the migrant consents to be smuggled (because the deal
is mutually advantageous) does not alter the fact that it is coercive. The critical issue is
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to determine which alternatives are consent was obtained by force, by undue infFhese risks are heightened when combined
sidered acceptable and which are not. fluence, or “abuse of a position of vulnerwith an irregular status. The UN TOC and
ability” because the person had no motits two protocols on trafficking and smug-
The question of acceptable alternativeally acceptable alternatives. gling mark an important step forward in
comes back to international norms, and to the battle against some of the most exploit-
what philosopher Alan Wertheimer callsBut by this standard, many people who arative and dangerous situations that mi-
the “moral baseline.” In assessing whatow considered “smuggled” should fallgrants can encounter. Although motivated
counts as coercive and what counts as cowithin the category of trafficking victim, primarily by law enforcement concerns, the
sensual, states are forced to engage @ven though they have formally consentegrotocols contain important protective
moral decisions about what types of corto travel and/or to engage in exploitativeneasures, which, if implemented fully,

duct are acceptable or permissible in a s@rork in the destination state. could significantly advance the human
ciety and what are not. Slavery and sla- rights of migrants.

very-like work are clearly not acceptable.

But what about destitution — lack of ac-Conclusion However, it is critical that these new pro-
cess to essential food, medicine, and shel- visions be read against the corpus of exist-
ter? From a human rights perspective, migrang human rights law and labor standards

tion is an inherently risky activity. Despitethat already exist to protect the rights of
This discussion applies to the distinctionthe potential rewards and benefits, switchmigrants and that policymakers strike an
between smuggling and trafficking. If theing the familiar for the new, and the statuappropriate balance between the security
person consents to be transported knowf a national for that of a non-national oiinterests of states and the human security
ing what the working conditions abroadalien in a world in which the state is stillentittements of migrants.
will be like, then, according to UN TOC, the prime guarantor of rights entails mate-
the person is smuggled — unless the conial, social, and psychological challenges

Pouring New Wine into Old Bottles:
Understanding the Dilemmas
of Contemporary Trafficking Work

Alice Miller

This article appeared in RightsNeWwsT his short essay explores the dilemmas faced by anti-trafficking activists working to
Online, a newsletter of the Center for thédring human rights to bear. Although the essence of ‘trafficking’ is most often framed as
Study of Human Rights at Columbjaabout gender, sexual harm, and prosecution of ‘traffickers’, effective rights interven-
University (Fall 2004, Issue 1, Vol 26)).tions in ‘trafficking’ must be situated in a deeper understanding of the modern reality of
Reprinted by permission of the authprglobalization. While | am not arguing that understanding gender or sexual harm are
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Assistant Professor of Clinical Populaing’) in which we work. Failing that, we become inadvertent pawns, allowing govern-
tion & Family Health at the Joseph |L.ments to take up the rhetoric of rights without a real shift in power. Anti-trafficking
Mailman School of Public Health atwork is on the edge of this form of complicity.
Columbia University. She is a menber [of
the CSHR Board of Directors. EarligrTo understand how we have come to this dangerous edge, reverse the proverb about the
she was Director of the Women'’s Rightdrick of pouring old wine into new bottles. Trying to use contemporary human rights
Advocacy Project at the Internationaktrategies within the framework of ‘trafficking’ finds us pouring new wine into old
Human Rights Law Groug. bottles: residues of the law and ideology of the latedrl early 20 century cam-
paigns against ‘white slavery’ linger in the ‘old bottle’ of the trafficking framework.
Despite our demand that “more rights, not fewer rights” must be the basis of state
responses to trafficking, the anti-trafficking framework has served at times to justify
limiting rights.
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Signs of danger? fought against recognizing rights for ir-ure to accept that irregular migrant work-
regular migrants. In the 2001 UN Generatrs need rights, renders them vulnerable
A recent warning of co-option flashed glo-Assembly on HIV/AIDS, states refused tao traffickers and exploitation in the ex-
bally when the President of the US linkedeference persons in sex work as rightsloding, unregulated markets. In “Planet
his moral crusade against trafficking (alholders. There has been almost no progresgSlums”, Mike Davis plumbs recent UN
trafficking rendered as ‘sexual slavery’ymade in compelling richer states or the inreports on shelter to expose the future of
to the war against terrorism in a UN Genternational financial institutions (IFls) to global poverty. By the year 2050, the ma-
eral Assembly speech in September 2008vise structural adjustment policies ojority of the world’s poor will live in mega-
However, there were earlier warning sigeestructive trade restrictions, even in theities, sprawling urban areas unable to ab-
nals: in 1995, the Philippines temporarilyface of evidence of their role in rights vio-sorb the labor of or provide essential ser-
suspended visas for domestic workers gdations, including exploitation in new andvices for intra and trans-national migrants.

ing to Singapore in response to allegationsregular markets. Yet the poor move to these cities because
of abuse, in 1998, Nepal denied visas to their rural livelihoods have been destroyed
women for their protection. Although someMore on the ‘old bottle’ of the traffick- by Northern-directed trade and develop-
activists struggled to keep a rights-focugng framework: why history matters ment policies, impacts often amplified by
in the US Victims of Trafficking and Vio- local political repression. For many

lence Protection Act of 2000, the law onlyThe first wave of anti-trafficking coincided women, movement is linked not only to
provides full remedies for trafficked per-with the waves of migrating women withinthe destruction of traditional livelihoods,
sons willing to cooperate with prosecutionand out of Europe and North America fronbut also to gendered and ethnicized subor-
In what other human rights abuse is a renthe mid-late 19 to early 2@ Century. As dination operating within tradition.
edyconditional?Jyoti Sangera, advisor onElaine Scully has noted, the ‘white slavery’
trafficking in the OHCHR, has beenpanic arose as a response to a rapidly this brave new world, there is exploita-
alarmed at evidence that anti-traffickingchanging world, shaped by paradigms dfon by the poor of those more poor, (think
activists have become complicitous ircolonial power, immigration, social hy-of children enslaved as domestic workers
regulating borders, such as interdictingiiene and urban angst ... entangled in i$a Haiti for families only marginally less
young women on the India/Nepal bordersues of class, gender, race, and sexualipoor), as well as exploitation of the less
Anti- trafficking’s ideological and legal poor (persons able to pay smuggling
Contemporary rhetoric on trafficking har-roots tap into beliefs that prostitution (vio-agents) by new capitalists, such as textile
nessed the language of rights and horrelation of women’s dignity) is the centralmill owners on the Thai/Burma border or
dous harm —indeed, often slavery (or whelmarm of trafficking, and yield one rem-brothel owners in Bosnia Herzegovina. In
focused on sex trafficking, of sexual slaedy: rescue and return. Of course, onl§Why Migration Policies Fail’, Stephen
very) to movesomepersons out of the cat-some women were worth rescuing in th€astles exposes contradictory border and
egory of despised illegal migrant and intsame of re-asserting control of some melabor policies — strong states often pro-
the category of deserving victim. Thisover all women of all colors, of some naimote economic policies (trade restrictions,
move is connected to the astounding re¢ions over all colonized peoples. Yet, toSAPSs) that compel movement, then trum-
cent growth of international criminal law.day as 100 years ago, the focus on sex trgfet restrictions at the border: claims to
In 2000, the UN adopted a new constelldicking serves another purpose. What...exclude undocumented workers may
tion of trans-national criminal law treaties Carole Vance in “Innocence and Experireally often be about allowing them in
including one specific to trafficking, theence” calls trafficking “melomentaries” through the side doors and back doors so
Protocol to Prevent, Suppress and Punigmelodramatic pseudo-documentariesthat they can be more readily exploited”.
Trafficking in Persons, Especially Womerclaim to be part of a critique of global in-In regard to the exploitation of person in
and Children, Supplementing the Unitedquality, yet their rescue stories displacthe sex sector, this double discourse of
Nations Convention Against Transnationaattention from geo-political economic con-condemnation and reliance on that sector
Organized Crime. While effective and fairditions. Rescue and prosecution of brothefacilitates exploitation with impunity. As
prosecution for servitude and violencepwners resonate with this story; advocacgiescribed in Lin Lean Lim’s 1998 Report

whether in providing sex, picking toma-on the WTO does not. for the ILO, states derive large proportions
toes or harvesting shrimp, is a key compo- of their GNP from sex sectors, but refuse
nent of rights work, itis notable that otheMarkets, movement, borders, exploited to grant those working — or trapped — in
aspects of rights work have languishednigrants, gender and citizenship those sectors rights.

The 1990 International Convention on the

Rights of All Migrant Workers and Mem- Yet, contemporary analysis of ‘trafficking’ People remain in need of real protections,
bers of their Families took over ten yearseveals that it primarily results from peoplavhether working locally or migrating, and
to come into force, and so far only primawith the need — and agency, albeit corthe power to participate in the policies that
rily sending countries have ratified it. Atstrained — to move, and who must payetermine their lives. Yet, their claims as
the 2001 World Conference against Raagents to get them past increasingly higtitizens disappear in the current stories of
ism, receiving states of the North and Southarriers. This position, combined with fail-“trafficking”, as contemporary anti-traf-

Page 24 Minerva #2911 October 2005



ficking reports tell stories which retain thewithout the ability to intervene meaning-must begin to work with economic justice
impress of anti-vice and social purityfully against state practices and interestas well as anti-impunity and prosecution
movements. The hypocritical focus orthat generate unsafe migration, we are lefictivists. By this, we can re-affirm human
sexual harm masks the absence of concrdtelping — through the operation of theights in the context of globalization as a
steps to create the conditions for sexualeriminal law— those very same statesool of struggle, and ensure that the women
or economic —rights for women and menregulate the movement of already conand men on whose behalf we claim to work

Instead, they are increasingly patroll

while capital moves. We come full circle:is not rights based. As rights activists, we.

Phyllis Coontzis Associate Professd
in the Graduate School of Publ
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The essay opens wit
the following epigraph;

“The illegal trade in drugs, arm
intellectual property, people and mon
is booming. Like the war on terrorisn
the fight to control these illicit market
pits governments against agile, statel
and resourceful networks empowered
globalization. Governments will cor]

edtrained persons. All anti-trafficking work are actual beneficiaries.

'The UN Trafficking Protocol and CEDAW:
At Legal Odds

Tﬁy(ﬁs Coontz & Catherine Griebel

~

J
e

riDespite the comprehensive legal approach to trafficking in persons represented by the
p&eN Trafficking Protocol, from a feminist and human rights perspective the documentis
mflawed. Through its indirect treatment of women and tentative language regarding the
obligations of the State to guarantee victims’ civil rights, such as due process and un-
conditional protection, the Protocol fails to extend meaningful rights.

a}

nThe focus of the UN Protocol is on criminalization, deportation and border control
- strategies, resulting in a supply-side approach that places primary responsibility on law
abnforcement and pays scant attention to the demand side of the problem or to factors of
economic inequality between developing and developed nations. The total neglect of a
fundamental actor — the trafficked person —in many ways reinforces the structural
K factors that give rise to human trafficking. This serious ellipsis likewise reveals the
distance between new UN rhetoric concerning economic, social and cultural rights and
non-discriminatory treatment of women on one hand and the enforceability of the in-
struments of international law on the other, which continues to depend on former no-
htions of state sovereignty, notions that historically have been framed and carried out by
predominately male UN assemblies. In so doing, the Protocol contradicts and compro-
mises the gains that have been made to ensure gender equality through the international
5, legal systent?
2
N,Such contradictions permeate the UN system. For example, the female subject is treated
S quite differently in the UN Trafficking Protocol and the 1979 Convention on the Elimi-
esmtion of all Forms of Discrimination Against Women (CEDAWhe exemplary in-
bternational legal document addressing women. To appreciate how the UN Trafficking
-Protocol resonates with a type of state-centered, paternalistic language reminiscent of

tinue to lose these wars until they adogformer discriminatory international lawmaking, it is helpful to review three conceptual

new strategies to deal with a larg
unprecedented struggle that now sha
the world as much as confrontatio
between nation-states once dig

- Moisés Naim, “The Five War
of Globalization”,Foreign Policy

ermodels regarding women’s treatment in international law proposed by Natalie Kaufman
péfevener.

1S

Narying Conceptual Models in Feminist Law:

Protective, Corrective and Non-Discriminatory Legal Action

)

In International Law and the Status of Won{8oulder, CO: Westview Press, 1983),

Magazine January/February 200

3Natalie Hevener-Kaufman analyzed all the major international agreements dealing with
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women since 1945 and defined three catioes not achieve without a lengthy waiteriminatory laws?® This shift from “pro-
egories: protective conventions, correctiveng period, if it achieves it at alP®. tecting” and limiting women'’s roles to ex-
conventions and non-discriminatory con- plicitly acknowledging, correcting and set-
ventions? Even though they were first The corrective legal approach was firsting new benchmarks for future legal and
formulated two decades ago, Heveneused by the UN in a series of agreemensublic policy affecting women is signifi-
Kaufman'’s classifications are still relevantaddressing prostitution beginning incant; globally, the treaties provide evidence
to women'’s status and treatment in UNL994%" These international agreements enef social attitudes moving gradually toward

documents. phasized the punishment of the organizetbe equal treatment of women in all spheres
of prostitution and not the women. Whileof dalily life.
Protective Conventions these agreements were latent with protec-

tive language, they were the first sucltvaluating the CEDAW
Hevener-Kaufman describes the legal laragreements focused solely on women, and the UN Protocol
guage of protective conventions as limitmen were not perceived as victims and
ing the female to her role as wife andherefore were not subject to the same |&-he CEDAW was a watershed for
mother. In circumstances where the womagal treatment. Other important conventionsromen’s rights in the UN system because
steps outside of this domain, “her presenasgsing corrective techniques were the 1957 obliged the international community and
may be seen as necessitating protectionG@onvention on the Nationality of Marriedsignatory States to make redress for dis-
her primary role is to be preserved”. Women and a 1956 International Labocriminatory language of earlier UN docu-
Hevener-Kaufman explains that in any cirOrganization Supplementary Conventioments and pushed for more progressive
cumstance where the woman is acting outn the Abolition of Slavery, the Slave Tradeoles of men and women. However, a com-
side of her societal boundaries (whetheand Institutions and Practices Similar tgarison of the documents reveals a discrep-
they be physical, conceptual or geographBlavery. This convention makes speciancy between women’s treatment in the
cal), legal measures are put in place in oreference to institutions that exploitmore recent UN Protocol and in CEDAW.
der to “protect” her subordinate statuswomen’s marriage, property or inheritancd his is particularly evident in the CEDAW
“...]women] are subjected to the paternalights. Articles dealing with civil and employment
power of the State, which seeks to protect rights.
them by completely proscribing or restrict-Above all, the introduction of corrective
ing their participation in certain areas ofegal action indicated an opening in interCivil Rights
activity."2? national law for increased attention to

women and their equal claims to fundakn the civil rights arena, a major hallmark
Classic examples of protective action at thmental human rights under the UN Charef CEDAW was its declaration that women

international level are particularly evidenter. worldwide have the same claim to civil lib-

in the economic sphere and include the erties — such as property rights, the right
original Convention Concerning NightNon-discriminatory Conventions to vote and hold office — as men, regard-
Work of Women Employed in Industry, less of the national or cultural context. For

drafted by the ILO in 1919, and the 1935 he watershed for the third category waexample, Article Two of Part | of CEDAW
and revised 1946 ILO Convention Conthe drafting of the 1979 Convention on thatates:

cerning the Employment of Women orElimination of Discrimination against State Parties condemn discrimina-
Underground Work in Mines of All Women (CEDAW), which represents thetion against women in all its forms, agree
Kinds2* first bill of rights for women. According to pursue by all appropriate means and

to Hevener-Kaufman, the nondiscriminawithout delay a policy of eliminating dis-
Corrective Conventions tory approach was designed to “revise therimination against women and, to this

legal system in such a way that sex will n@end, undertake: (a) to embody the principle
Corrective international legal action affectionger be a basis for the allocation of bersf the equality of men and women in their
ing women typically addresses disparitiesfits and burdens in societ{?’ However, national constitutions or other appropri-
between men and women and targethe author emphasizes that accompanyirage legislation if not yet incorporated
women in international legal conventionsorrective measures are still needed arttlerein and to ensure, through law and
where men are not perceived to be victimthat to achieve a progressive realization afther appropriate means, the practical re-
or are not equally threatened by the illegatqual rights for women in the law, the twalization of this principle; (b) to adopt
activity in question. Normally, corrective approaches must coincide. appropriate legislative and other mea-
legal action is linked to protective or non- sures, including sanctions where appropri-
discriminatory conventions but serves tdhe first objective of a non-discriminatoryate, prohibiting all discrimination against
“right a wrong.”® Hevener-Kaufman notes approach to international law is to creatazomen; (c) to establish the legal protec-
that corrective action “seeks to establisand promote a new language of gendgion of the rights of women on an equal
genuine equality before the law, somethingquality while the second is to acknowlbasis with men and to ensure through com-
which solely nondiscriminatory actionedge and make amends for former digetent national tribunals and other public
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institutions the effective protection ofas the voluntary investigator, prosecutothe trafficker. She also points to the weak-
women against any act of discriminationand plaintiff. In the case of human traffick-ness of the UN Trafficking Protocol’s res-
ing cases tried in the US, federal prosectitution approach, which provides no defi-
Similarly, in Part IV, Article 15 of CEDAW, tors are unlikely to try cases they cannatite process as to how a female trafficking
women’s legal rights under law are reinwin, leaving the trafficking victim entirely victim actually goes about recovering as-
troduced. The document specifies: dependent on the will and benevolence afets from her trafficker. The UN Protocol
1. State Parties shall accord women equathe Department of Justice and Attornejurther demotes female victims’ rights by
ity with men before the law. 2. State ParGeneral’s office? As legal scholar Ratna including the option of creating a law en-
ties shall accord to women, in civil mat-Kapur writes in response to legal treatmerfbrcement account with preference given
ters, a legal capacity identical to that ofof violence against women, “There is ndo law enforcement efforts in developing
men and the same opportunities to exespace in this construction [of the victimand transition economiésThese stipula-
cise that capacity. In particular, they shallsubject] for ... the articulation of a subjections favor state agencies and law enforce-
give women equal rights to conclude corthat is empowered. ... Additionally, [thement and cut female victims out of the le-
tracts and to administer property and shallvictim construction] encourages States tgal process. While the law enforcement
treat them equally in all stages of proceresort to the criminal law to addresfund has notable benefits, the provision

dure in courts and tribunals. women'’s rights issues, an arena of law inonetheless begs the question of whether
which nation-states enjoy the powers ofssets rightfully belonging to victims

With these provisions women, like menmoral surveillance and regulatioft.” would be so easily redirected if trafficking

are guaranteed due process as victims of a were a crime affecting white men. In real-

crime and are responsible actors in thogkrelated issue is the treatment of proceedty, of course, it primarily afflicts poor
crimes committed against them with a fulconfiscated from convicted traffickers. Thavomen3*
range of legal options. However, the TrafdN Convention against Transnational Or-
ficking Protocol is vague and ultimatelyganized Crime (which addresses restitutiowomen’s Employment Rights
non-committal with respect to the right tafor human trafficking) states: “1. Proceedsind Economic Inequality
due process and in other provisions.  of crime or property confiscated by a State
Party pursuant to articles 12 and 13, pardhe sections of CEDAW addressing em-
For example, the opening phrase of thgraph 1, of this Convention shall be disployment are also relevant to the analysis
Protection of Victims section of the Protoposed of by that State Party in accordanad the UN'’s current legal approach to traf-
col states: “1In appropriate cases and towith its domestic law and administrativeficking in women and children. In Part Ill,
the extent possiblender its domestic law, procedures.” Item 2 goes on to stipulatérticle 11, the Women’s Convention as-
each State Party shall the protect the prihat: “When acting on the request made bgerts:
vacy and identity of victims of trafficking another State Party in accordance with al- State Parties shall take all appropriate
in persons, includingnter alia, by mak- ticle 13 of this Convention, State partiesneasures to eliminate discrimination
ing legal proceedings relating to such trafshall, to the extent permitted by domestiagainst women in the field of employment
ficking confidential” [emphasis ours]. law and if so requestedive priority con- in order to ensure, on a basis of equality
Under item 2 of the same section the Praideration to returning the confiscated proef men and women, the same rights, in
tocol reads: “Each State Party shall ensumeeds of crime or property to the requesparticular: (a) the right to work as an in-
that its domestic legal or administrativeng State Party so that it can give comperalienable right of all human beings; (b) the
system contains measures that provide gation to the victims of the crime or returnright to the same employment opportuni-
victims of trafficking in persond appro- such proceeds of crime or property to theties, including the application of the same
priate cases(a) information on relevant legitimate owners” [emphasis ours]. criteria for selection in matters of employ-
court or administrative proceedings; (b) ment; (c) the right to free choice of profes-
assistance to enable their views and coi response to these Articles, Ann Jordorsion and employment, the right to promo-
cerns to be presented and considered aithor ofThe Annotated Guide to the Comtion, job security and all benefits and con-
appropriate stages of criminal proceed-plete UN Trafficking Protocohsserts that ditions of service... (d) the right to equal
ings...” [emphasis ours]. “National laws in many countries will needremuneration, including benefits, and to
to be revised in order to ensure that disqual treatment in respect of equal value,
The intent of the CEDAW clearly was toposal of assets is done in a manner thas well as equality of treatment in the
place women on an equal plane with mebenefits trafficked persons. ... Governevaluation of the quality of work; (e) the
under the law and to reverse a global pements should not keep the assets for othgght to social security, particularly in the
ception of women as third parties to thg@urposes, and those that do are guilty afase of retirement, unemployment, sick-
legal process. And yet as the binding larprofiting from the traffickers’ criminal ness, invalidity, and old age....
guage of the Protocol reveals, women takacts.®? Jordon articulates precisely the type
a backseat to the criminal justice processf rights-based rhetoric found in CEDAWThe UN system has been criticized fre-
The US model similarly relies almost enby pointing out the trafficked persons’ le-quently for its contradictions on issues of
tirely on criminal law involving the State gitimate claim to assets confiscated fronthe poor and women. On the one hand, the
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UN created CEDAW and has provided &ial, cultural and economic inequalities andague language when referring to persons
vital platform for advocating women'’sthe nature of transnational legal and illewho are trafficked has little meaningful
equality in the international order. How-gal commerce. As mentioned earlier, whileffect, and the lack of concrete interna-
ever, the UN has failed to take a decisivéexploitation of prostitution” is intention- tional anti-trafficking measures is practi-
stand on the failure of the dominant devehlly left undefined in the Trafficking Pro- cally unimaginable given the transnational
opment paradigm (neoliberalism) to adtocol, the binding language is restrictedhature of human trafficking. These grave
dress structural inequalities and the advers@netheless to criminal sanctions of trafshortcomings — in addition to the divide
impact of austerity packages on women fickers, and the Protocol does not contenin the current anti-trafficking debate —

plate a labor regulation approach in thbave resulted in a UN instrument ill-
Although the deeper structural issues déast. Thus, there is no room for the interequipped to deal with flexible networks of
women’s social and economic rights argretation of an empowered migrant womagriminals who understand and take full
outlined clearly in CEDAW, the Traffick- who is operating in response to global ecadvantage of the limitations of the mod-
ing Protocol hardly mentions the structurahomic realities affecting her and her famern State, the economic inequalities be-
economic inequalities that create the endly. Nor is there a realistic contemplationtween origin and destination countries, and
less supply of women vulnerable to thef whether such women are better servetie particularly discriminatory approach to
trafficking market in Africa, Eastern Eu-by prosecution of their traffickers or bywomen in legal systems around the world.
rope, Asia and Latin America. labor regulations and more gender-sensi-

tive approaches to local development aniah its current form, the Protocol overem-
Although admittedly the problem of en-labor force models. Instead, the UN Trafphasizes the criminalized aspects of traf-
forcement of economic and social rightgicking Protocol simply allows for state ficking and relegates the rights and needs
at the international level is highly contendiscretion regarding the criminalization ofof women and children to a subordinate
tious, the Protocol’s failure to give everprostitution. position in the international legal frame-
minimal attention to the supply and de- work. The fact that the UN High Commis-
mand aspects of trafficking is troubling.As a result, the UN Protocol ignores theioner and NGOs have rushed to publish
For example, the idea of sanctioning theocio-cultural ramifications of crimi- complementary documents reminding the
clients of prostitution and thus taking a stabalizing prostitution. In receiving countriesinternational community of the need for a
at demand is a difficult legal area to adwhere prostitution is illegal, trafficking more integral approach to human traffick-
dress internationally when the criminal tarvictims are often stigmatized for their “im-ing*® further calls attention to the disregard
get varies between pimp, procurer anthorality,” which is compounded by theirfor women'’s rights and the double stan-
prostitute in different national prostitutionproblematic status as illegal migrants. Aslard in international la.
laws. Nonetheless, wholesale pardoning ®fora Demleitner explains in her essay on
the clientele is untenable for achieving thenigrant women trafficked into prostitution, This brief and preliminary assessment of
Protocol’'s long-term goal of eradicating‘Not surprisingly enforcement of anti-traf-the UN Trafficking Protocol and CEDAW
trafficking. Just as the Protocol frames vicficking laws is often absent or low. Whenillustrates the work that needs to be done
tims’ protection using conditional phrasesthe laws are enacted, their impact ofteto make these two pieces of international
demandside issues could likewise be adalls on women rather than the traffickerslaw mutually reinforcing and beneficial for
dressed — especially sex tourism operaeplicating enforcement patterns againgdtafficked persons. For international agree-
tions and the widely reported traffickingprostitution generally® Overall, the re- ments to address the complexities of hu-
markets surrounding UN Peacekeepinglities of women working in prostitution man trafficking, a significant effort will
and US military missions. The total neglect— whether it be voluntary or forced — anchave to be made to embrace the realities
of the issue of demand in the Protocol sudhe threats to their rights by traffickers, clithat women face, particularly women in
gests that the UN instrument lacks a vients and law enforcement alike should beeveloping countries. Likewise, women
able remedy for the deep-rooted causes tife focus of major research and policy atmust be recognized as subjects of rights,

trafficking. tention. The Trafficking Protocol all but especially those relating to freedom of
ignores this crucial issue of human rightsnovement, employment and the right to
Another solution is suggested by scholarand gender equity. legal counsel, private claim of action and
and activists from the liberal feminist restitution in criminal proceedings. Be-
camp. They argue that the legalization of cause trafficking predominately affects
prostitution is a viable strategy for learn-Conclusion women, the anti-trafficking model will per-
ing more about the sex industry and for petuate “protective” notions of women'’s

meaningfully extending rights and service#t is difficult to reconcile many of the is- treatment in international law until changes
to migrant laborers involved in sex work.sues this paper raises about the Traffickare made in these areas.
This approach recognizes worldwide soing Protocol: the use of conditional and
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réhe breach, not so very different from

tection Act of 2000” passed by the US Congress. Tier 1 countries (e.g., Afislifia, liberty and the pursuit of happi-

Canada and the UK) comply fully with the Victims’ Act minimum standards
the elimination of trafficking. Tier 2 countries (e.g., Angola, Philippines, GU
mala and Brazil) are making progress toward compliance. Tier 3 countrieg

Belarus, Bahrain, Greece, Israel, Saudi Arabia and Russia) are making no p

We believe this three-tier system is instructive because it illustrates the ra

variance among States in their responses to trafficking.
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trade agreements and refugee treaties, it
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Against Women of 1993.
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uman Rights for All Initiative — “a col-
ri’:h%eorrative response of Amnesty Interna-
tional, the Coalition for a Strong United
ns, the Massachusetts CEDAW
rI]Dro'ect, Massachusetts Welfare Rights
Lﬂmon, Survivors Inc., and the Women'’s
International League for Peace and Free-
dom to the opportunity HB706 offers for
rHggpening our understanding of and com-
rF]nl_itment to universal human rights.” Six
people spoke in support; there was no pub-

cl)iF testimony in opposition.

eg cerpts from written submissions to the

dpommittee:

“Human rights brings a human-centered
approach to evaluating government perfor-

For more information on these documents, see: http://www.globalrights.org/sitaice and ensuring that policies and pro-

grams are responsive, efficient and fair.
. . . Anchoring our assessments of gov-

ernment performance in a model that cen-
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